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I.
INTRODUCTION

As Rapporteur of the Special Meeting of the Working Group of the Committee on Juridical and Political Affairs to prepare an Inter-American program for the promotion and protection of the human rights of migrants, including migrant workers and their families, I have the honor to submit this report on the meeting.

The Special Meeting was designed mainly to gather useful information and suggestions for drafting the Inter-American Program.  It therefore sought background and information on current programs for the protection of the human rights of migrants, including migrant workers and their families, and as wide a range as possible of experiences in this field.  It also sought to identify proposals, best practices, and specific activities that might be of use to the Working Group in preparing the program.

This report contains the information and comments presented during the meeting, and the panelists’ written presentations, which are included in Annex II.  As the member states of the Organization of American States (OAS) agreed when planning the meeting’s agenda, the results of the session shall in no way predetermine the structure ultimately chosen by the Working Group for preparation of the program.

II.
ORIGIN OF THE MANDATE

On January 15, 2004 the Committee on Juridical and Political Affairs of the Permanent Council of the Organization of American States (OAS) established the “Working Group to Prepare a draft Inter-American Program for the Protection of the Human Rights of Migrants, Including Migrant Workers and Their Families,” pursuant to the provisions of operative paragraph 5.a of the resolution of the OAS General Assembly, AG/RES. 1928 (XXXIII-O/03), titled “The Human Rights of All Migrant Workers and Their Families.”

In accordance with resolution AG/RES. 2027 (XXXIV-O/04) and the previously cited AG/RES. 1928 (XXXIII-O/03), part of the Working Group’s activities for compliance with its mandate would include a special meeting to gather information and suggestions that would provide input for drafting the Inter-American Program for the Promotion and Protection of the Human Rights of Migrants, Including Migrant Workers and Their Families.  The meeting was convened by the Permanent Council of the Organization for September 30 and October 1, 2004.

III.
DEVELOPMENT OF THE SPECIAL MEETING

As scheduled in the program, document CAJP/GT/TM-15/04 rev. 2,
/ the meeting was held on September 30 and October 1, 2004.  It was divided into four panels, at the end of each of which there was an opportunity for comments by representatives of the member states of the Organization.


On Thursday, September 30, the opening session was followed by Panel I, draft “Inter-American Program for the Promotion and Protection of the Human Rights of Migrants in the OAS Framework,” prepared by the Inter-American Commission on Human Rights (IACHR), Panel II, Experiences of the organs, agencies, and entities of the OAS, and the first part of Panel III, Experiences of other organizations.  Panel III was divided into three sections: 1. Experiences of multilateral organizations, 2. Experiences of regional groups, and 3. Experiences of civil society organizations.  Friday, October 1, saw the second and third sections of Panel III; Panel IV, Dialogue among governmental experts from the member states, and the presentation of the preliminary report of the Rapporteur of the session.

A.
Opening session

Following words of welcome from the Chair of the Permanent Council, Ambassador Carmen Marina Gutiérrez Salazar, Permanent Representative of Nicaragua to the OAS, the Chair of the Working Group, Dr. Eduardo Acevedo Díaz, Alternate Representative of Argentina to the OAS declared the special meeting open.  Dr. Acevedo explained the dual objectives of the special meeting:  to collect background on existing programs and to learn of the proposals, best practices, and specific activities that could be carried out by the OAS, the member states, nongovernmental organizations, and international organizations to promote and protect migrants’ human rights.  After the remarks of the Chair of the Working Group, Ms. Nisla Lorena Aparicio Robles, Legal Adviser and Alternate Representative of Panama to the OAS, was elected as Rapporteur of the special meeting.

B.
panel I - Draft “Inter-American Program for the Promotion and Protection of the Human Rights of Migrants in the OAS Framework,” prepared by the Inter-American Commission on Human Rights (IACHR)

Dr. Freddy Gutiérrez, Special Rapporteur of the Inter-American Commission on Human Rights (IACHR) on Migrant Workers and Members of Their Families in the Hemisphere, described the background and characteristics of the Inter-American Program for the Protection and Defense of the Human Rights of Migrants prepared by the Rapporteur, in fulfillment of the mandate from the summit process of the heads of state and government of the Americas, which had subsequently been developed by the General Assembly.

Rapporteur Gutiérrez said that the draft program recognizes the sovereign authority of states to establish and develop their migrant policy, provided only that it encompasses the protection and guarantee of human rights.  He added that the program should recognize useful and effective experiences and initiatives, be broad and flexible, and have a multidisciplinary focus.  He also stressed that it is necessary to involve the greatest possible number of stakeholders, and to produce opportunities for communication and coordination.  In addition, the Rapporteur said the program cannot include measures that would threaten or undermine migrants’ human rights or ignore their vulnerability.  In his opinion, these aspects involve guarantees and judicial protection; discrimination, racism, and xenophobia; freedom of persons; and labor rights. 

The Rapporteur presented the key elements of his initiative, indicating the emphasis on certain rights, as well as the objectives, activities, and expected results presented in the document prepared and approved by the IACHR.  He said the program’s central purpose should be the promotion and protection of the human rights of migrants and their families.

The Rapporteur said that in his view the following elements should be considered in the interpretation, analysis, and execution of the program:

1. Migrants are both the primary objective and primary actors in the program, so all its actions should involve their active participation.

2. The program should include gender mainstreaming, so that its objectives and activities seek to eliminate inequity.

3. The program should contemplate migrants’ differing needs for protection according to their age, and effectively ban discrimination.

4. The program should pursue the elimination of discrimination against migrant peoples of African or indigenous origin.

5. The program’s objectives and actions should be aimed toward achieving specific results, for which coordination is essential.

6. The actions of the program should include participation of other stakeholders in addition to the states, such as intergovernmental and civil society organizations and the migrants themselves.

7. The program should tend to spark a process of change, so it will need to have funds to guarantee its medium- and long-term viability. 

The proposal drafted by the IACHR Rapporteur has three objectives, and for each he suggested a series of activities and expected results.  He described the three objectives, the suggested activities, and expected results. The objectives are: 

1. To promote and support the development of public policies, legislation, and practices to protect and guarantee the human rights of migrants.

2. To support and encourage initiatives to create a culture of nondiscrimination and respect for immigration; and to use educational programs to empower migrants and their communities at their places of origin, transit, and destination of migration.

3. To incorporate discussions and activities of intergovernmental organizations for the protection and guarantee of migrants’ human rights.
/
Comments by the States

The delegation of Argentina agreed with the spirit of the document and said it is ready to continue work on drafting the program.

The Delegation of Venezuela thought the Rapporteur’s report was excellent. It said that the focus should be on achieving balance between the States’ sovereignty and compliance with international human rights obligations.

The Mexican delegation said its country has been one of the staunchest supporters of the Rapporteur’s work and the drafting of the program.  It added that its government is working closely with the IACHR and intends to continue doing so.  The delegation of Mexico added that in its view some points from the Rapporteur’s presentation should be included and expanded upon in the program, among them:  judicial guarantees, violence against migrants, and the protection of their rights.  Mexico also expressed concern over the linkage of migrants to organized crime and trafficking in persons, taking into account that migrants are victims and not participants in these alleged offenses.  Mexico said its country maintains that undocumented migration is not a crime.  The Mexican delegation concluded by praising the Commission’s draft as a valuable document that could serve as the basis for discussion.

The delegation of El Salvador said that for its country, which is a both a transit and reception point for migrants, the topic is of high priority, and the program is a great contribution.  It added that these venues are the proper place to discuss migration issues, instead of in contexts involving security policies.  It said that the program offers a global view of the phenomenon.  Concerning the program content, the delegation suggested that it should include awareness campaigns for immigration authorities and that the program should focus on governmental organizations, strengthening the relationship with the states.  It added that a distinction must be made between asylee, refugee, and migrant.  It said that the program presented by the Rapporteur does not address trafficking in persons, only trafficking in migrants, and that the program should have activities aimed at tackling this problem, distinguishing between victims of trafficking and persons who commit the offense.  In addition, the delegation recommended that the program encompass the opportunity for legal immigration and consider both origin and destination countries of migrants.

The delegation of Colombia began by saying that the objective is to find a hemispheric approach, common to all, for dealing with this problem.  It said that the program could provide a way of harmonizing mechanisms used to deal with migration.  It also indicated that if the program is to succeed it is necessary to recognize the States’ right to regulate the presence of migrants in their territory, and make an effort to unify approaches for dealing with the matter.  The delegation said that consideration should therefore be given to cooperation to block migration for socioeconomic reasons in the introduction of the program. It also stressed the need to differentiate between those who migrate for economic reasons and those who do so for political reasons or national catastrophes.  In addition, it suggested including awareness programs for governments and societies that receive migrants, in order to reduce the migrants’ vulnerability.  The delegation said that one element apparently missing from the program that should be incorporated is remittances.  In this regard, it said that the tax burden on this type of transaction should be reduced, with a regulatory framework to facilitate their transmission and facilitate their productive use.  Finally, consideration should be given to building international networks around common interests that work for social protection and education in order to lessen migrants’ vulnerability, including political participation in the receiving countries and countries of origin.

The delegation of the United States then made the following comments on the IACHR draft:  the program uses much of the material from the earlier draft, and goes beyond the OAS mandate.  Therefore, said the delegation, it is not realistic and does not reflect the contributions of the OAS member states.  It said that furthermore the program uses categories that oversimplify the problems and that it is necessary to distinguish between trafficking in migrants and trafficking in persons.  It added that the program does not recognize the States’ desire to have an orderly, fair, and regulated migratory process.

The delegation of the Dominican Republic stressed the need to include the topic of training and awareness-building for public officials responsible for enforcement of migrant regulations, and for private agencies that deal with migrants.

The Canadian delegation agreed with the views expressed by the United States, and said the IACHR program is a useful source document, along with other documents presented by the States.

The delegation of Guatemala agreed with the principles and objectives of the IACHR program and added some elements that it felt should be included, such as legalization of workers (taking into account programs between Guatemala and Canada), family unification, documentation, civic and political participation, slavery and trafficking in migrants, remittances (both their cost and their productive use).

The Peruvian delegation voiced its support for the IACHR draft and its affirmation of the importance of judicial guarantees and humanitarian assistance for migrants.  It said abuse of migrants must be countered with legal instruments, including penalties, in a cross-cutting manner because social forces play key roles.  It suggested consideration of the possibility of doing a comparative study on migrant legislation, and establishing an interrelated safety net for victims of trafficking in persons.  Finally, it suggested consideration of agreements in the area of consular protection to facilitate more efficient cooperation.
/
The delegation of Honduras expressed concern for the security of migrants in their countries of origin, transit, and destination and attacks on organizations that work with migrants, calling for awareness-building and education for officials involved with migrants.  It added that consideration should be given to integration of migrant workers in their destination country, especially in the area of judicial guarantees.

The Costa Rican delegation insisted that all States must assume shared responsibilities.  It stressed the need to look at the situation in destination countries as well as countries of origin.  It said its country is impacted by the high cost of health and education for migrants.

Finally, the delegation of Ecuador recommended that the document take a comprehensive approach, specify activities, consider reduction of costs and channeling of remittances to productive projects, and set up family reunification programs.  It said the document must meet the needs of both countries of origin and destination counties.

C.
Panel II – Experiences of the Organs, Agencies, and Entities of the OAS

This panel focused on the experiences of the organs, agencies, and entities of the OAS.  The first presenter, Carmel Lomellín, Executive Secretary of the Inter-American Commission of Women (CIM), began with an overview of the migrant woman.  She explained that the CIM considers migrant women at risk, especially those who are victims of trafficking in persons.  She stressed the need to study the causes of migration, and to integrate migrant women in productive projects.  She also emphasized the need to provide ways of self support for migrant women, educate poor women, especially those in rural areas, consider women’s needs in public policies and their impact, encourage repatriation and guarantee economic, social, and cultural rights.  Carmen Lomellín ended by calling for gender mainstreaming in the program with a view to guaranteeing that men and women migrants benefit equally from migration.
/
The next presenter was Dr. Jacsire Cutler of the Office of Projects, Programs, and Best Practices for Development.  Dr. Cutler outlined the two priorities of the Strategic Plan for 2002-2005 approved by CIDI:  a) social development and productive employment, and b) strengthening of democratic institutions.  She then described the office’s projects that deal with migrants, among them access to labor markets, improvement of working conditions, emphasis on safety and health in the workplace, education in human rights, and human rights education programs in the schools.

Dr. Ana Pérez Katz, of the OAS Office for the Promotion of Democracy, concentrated on migrants’ political rights.  She said that strengthening and modernization of the political parties demands political and policy support for inclusiveness for sectors that are not adequately represented in society, such as migrants.  She emphasized the need for voting abroad, offering her office’s services to draft legislation and provide legal advisory services. She also mentioned political participation through training and public education.
/
Christian Medina of the Office of Education, Science, and Technology of the OAS described his division’s projects in the area of migrant education.  These include working in migrant education on the Mexican-U.S. border and awareness-building for teachers.  He also mentioned the integration of labor markets and standardization of curriculum.
/
Finally, Dr. Jane Thery of the Office for the Summit Process said that the theme for the next summit will be job creation to combat poverty and support democracy, and that work is already underway on this.  She recalled that at the Special Summit of the Americas, held in Monterrey, Mexico, the heads of state and government included in the Plan of Action reduction of the cost of remittances by half by 2008.  She announced that the International Organization for Migration (IOM) will take part in the working group for the next summit. Finally, she shared with the States the desire of the summit process to identify benchmarks to measure progress toward the commitments assumed by the States in that process.
/
Comments by the States

The delegation of Bolivia said that the root cause of migration is economic, exacerbated by cultural factors.  It expressed concern because migrants lack the opportunity to legalize their status and are therefore at risk for exploitation, and mentioned the high costs of legalization.  It called for intervention by the international community, and added that Bolivia has a migration agreement with Argentina.

The delegation of Canada said it would like to hear about specific activities that could be undertaken through the OAS for gender mainstreaming. 

The Mexican delegation said the program should be innovative in attacking the basic problems of migrants.  It cited family integration as a relevant theme.  It added that Mexico is carrying out a series of actions, among them establishing foreign ministry offices in various regions of the country, working with Mexican communities abroad and with other States and administrative subdivisions to help the communities retain their culture, and sharing good practices such as consular registration with El Salvador.  Finally, as regards migrants’ voting abroad, it said that any study should consider several elements, including cost and electoral fraud.

The United States delegation said activities already undertaken in the OAS should be included as an integral part of the program, and it is necessary to identify, develop, and carry out those activities.

The delegation of Venezuela explained that its country has been a recipient of migrants and recently approved an instrument to grant them the same rights enjoyed by citizens.  It added that it is important to promote democracy and political participation by migrants, but ties with their country of origin while living in third countries must be taken into account to guarantee them their right of political participation.  It also said that sometimes with the passing of time social human capital can be lost.

The delegation of El Salvador said that its country is studying the possibility of guaranteeing the right to vote of its citizens abroad.  It said that one of the problems is calculating the number of those citizens.  El Salvador hopes that consular registration will help quantify this.

Finally, the Costa Rican delegation reiterated its concern over the budgetary impact of migrants in its country in the area of economic and social benefits, and asked for technical cooperation from the OAS in this matter.

D.
Panel III – Experiences of other organizations


1.
Experiences of multilateral organizations

Dr. Eduardo Arboleda, Deputy Regional Representative, Office of the United Nations High Commissioner for Refugees (UNHCR) explained the difference between refugees and migrants.  He said the barriers to the right of asylum include the visa, administrative detention, interception of ships at sea, and penalties on airlines.  These barriers do not distinguish between persons who need protection and those who do not.  He said that the sovereign right of States to establish migrant policies must take into account international protection for refugees and international human rights standards, establishing a safety net for victims of persecution.  He said asylum and refugee processes must be fair and efficient.  He recalled Advisory Opinion OC-18 of the Inter-American Court of Human Rights, which holds that the migratory status of a person cannot constitute a justification to deprive him of the enjoyment and exercise of human rights.  He also called for the States’ legislation to reflect international procedures and offered the advisory services of the UNCHR to do this.

The next presenter was Dr. Francis Sullivan of the International Organization for Migration (IOM).  She referred to IOM activities that would be in the framework of the draft inter-American program presented.  She outlined the organization’s work in the area of due process, support for training of nongovernmental organizations, public education campaigns, and promotion of human rights.  She also posed the following recommendations:

To the OAS:  develop joint cooperation programs to strengthen the work of ombudsmen and facilitate the exchange of information on human rights and migrant legislation; training of judges, public defenders, and public officials in general on international law standards; strengthen regional forums; move ahead with programs addressing vulnerability of migrants; involve the private sector in the protection of migrants’ labor rights; offer special protection for migrant women who head a family; and programs to combat violence against migrant women.  She suggested the following areas be included in an inter-American program:  alternatives to deportation, legal aid to guarantee due process in migration proceedings, campaigns against trafficking in migrants and trafficking in persons; and training in human rights.
/
To the States:  develop bilateral and multilateral initiatives; emergency mechanisms to encourage legal movement of temporary workers and respond to migratory flows; establish mechanisms for voluntary repatriation of migrants to their country of origin; promote actions that guarantee due process for migrants; and protect victims of trafficking in persons.

To international organizations and nongovernmental organizations: help governments to update their legislative framework in accordance with international standards; train judges and public officials; conduct information campaigns for migrants; assist governments and civil society to promote comprehensive programs to prevent trafficking in migrants and persons; train community leaders; and provide advisory services for governments on migration aspects of the free trade agreements.

Dr. Germán Mundaraín, Chairman of the Ibero-American Federation of Ombudsmen (IFO), began his presentation with the IFO report on migrants for 2003.  Among other points, he stressed the need to undertake a more thorough study of migration, attacking its causes, especially poverty, social exclusion, and violence, and giving attention to human rights education and the battle against discrimination, racism, and xenophobia.  He also suggested bringing in the private sector and working to guarantee access to justice and labor rights for migrants.  He said it is important to promote education and expand migrants’ political rights, and that migration is one of the most serious human rights problems affecting the countries, their culture, and the demand for goods and services.  He emphasized the vulnerability of migrants and that they are victims of anti-terrorism policies.
/
Dr. Larry Kohler, Director of the Washington Office of the International Labor Organization (ILO), briefly described the international standards of the ILO that are applicable to migratory workers.  He said their progressive implementation is a priority matter, and an effort must be made to reconcile the interests of national workers with the right of migrant workers to be free from discrimination.  He explained that that they have found an approach that makes it possible to view problems country by country.  He also reported progress in regulations that currently exist in other agencies, specifically in the ILO, noting that development of any program should take into account existing standards on the subject.
/
Comments by the States
The delegation of Venezuela pointed out the relationship between migration and economic crises, and between refugees and political crises.  It asked about the ILO approach to migration and the impact of economic differences on migration.

The Guatemalan delegation noted that no reference had been made to the International Convention on the Protection of the Rights of All Migrant Workers and Members of their Families, and that its text should be considered when drafting the program, along with the work of the Special Rapporteur of the United Nations.  The delegation felt that the ILO documents would be very useful and that it would be helpful to have a breakdown on displaced persons, refugees, and migrants to see if they face the same problems.

The delegation of Costa Rica then stressed the need to consider the views of both countries of origin and countries of destination of migrants.  It said responsibility should be shared between sending and receiving countries.

The Secretary General of the OAS, Miguel Ángel Rodríguez, took the floor to suggest that a way must be found for the States to become more efficient so that their citizens do not have to migrate.  He added the efforts should be concentrated on encouraging movement of goods rather than movement of people.

The Peruvian delegation reported that its country had ratified the International Convention on the Protection of the Rights of All Migrant Workers and Members of their Families on September 22 of this year.  It added that it is necessary to take into account the relationship between migration and development and see migration as an opportunity, the responsibility for which should be shared by migrants’ countries of origin and destination countries.

The delegation of Mexico recommended building on what has been done outside the sphere of the OAS.  As regards labor rights, it suggested a thorough study of Advisory Opinion OC-18 of the Inter-American Court.  It also felt it would be advisable for the program to include some sort of cooperation with other international organizations.

The United States delegation said that the ILO Declaration on Fundamental Principles and Rights at Work should be of interest to this group, including follow-up mechanisms to evaluate its implementation.  It added that there could be agreement on specific activities that the States and organizations could develop if they wish.  The list should be as exhaustive as possible.

The delegation of Colombia stressed the need to achieve a hemispheric approach, aimed at managing migration and guaranteeing human rights.  It is desirable to avoid divisions between sending and receiving countries, and to reach a consensus on a program that benefits the States as well as the migrants.  The main challenge is the search for balance and consensus.

The Panamanian delegation urged that the program be a balanced, realistic document that incorporates the concerns of all States and that can be executed.  It highlighted some points made by the panelists that could be included in the program, such as:  finding balance between protection of human rights and the security measures of States; the need to implement safe mechanisms for voluntary repatriation; advice on the negotiation of free trade agreements; emphasizing the causes of migration; and adopting an approach like that of the ILO that deals with each State according to its circumstances, always bearing in mind the needs of both sending and receiving countries, in a fair manner.

The delegation of the Dominican Republic agreed with Mexico and the United States on the desirability of tapping the experience of multilateral agencies such as the UNHCR, OIM, and ILO.  It said that the goal is a program with broad, comprehensive vision that comes to grips with the causes of migration.

The Venezuelan delegation added that the program should be balanced, realistic, with a common approach that considers migration’s impact on the countries of origin and destination countries.  As for methodology, it suggested establishing stages in the program. Finally, it stressed the right to not migrate, and suggested that representatives of international financial organs be included in the discussion.


Replies of the panelists

Dr. Francis Sullivan responded to the question on IOM activities in the destination countries.  She said that the IOM has been working on this for 50 years and has close relations with Latin American governments.  She said despite the complexity of the matter, programs for repatriation of refugees and migrants must find a way to incorporate them in the labor force.  She explained that the IOM offers programs to the governments for more efficient management of migration, strengthening the legal system and identifying opportunities for legalization of migrants and training of migration staff.

Dr. Larry Kohler explained that the ILO works with both sending and receiving countries, and said it is hard to achieve a balance, which requires inclusive dialogue with all parties.

Rapporteur Freddy Gutiérrez said that migration is inevitable, so it is well to consider how it can be managed in a way that yields benefits for both sending and receiving States.


2.
Experiences of regional groups

This panel presented the experiences of the regional groups.  Dr. Luis E. Monzón, of the technical secretariat of the Regional Conference on Migration (RCM), explained the main features of that regional forum.  He explained that the RCM has 11 member countries, has meetings of vice ministers, the technical secretariat is located in San José, Costa Rica, and Panama is the current chair.  The central thrusts of the RCM are:  protection of migrants’ human rights, orderly and safe migration, and dialogue among the States.  Monzón also emphasized the importance of sharing information, experiences, and best practices in a dialogue with participation of civil society organizations.  He explained that the RCM facilitates regional and bilateral decisions and affords an opportunity for joint activities where a plan of action is adopted.  Among the results achieved by the RCM, Monzón cited:  it is a forum that permits intergovernmental consultation; it has helped to improve relations between migration officials, international organizations, and civil society organizations; and it has facilitated technical cooperation and constructive dialogue with civil society.  As for activities accomplished, he noted the holding of workshops and seminars, support for research, sponsorship of various projects, development of a system for data and statistics, and training in the area of counterfeit documents.  Finally, he outlined the challenges confronting the RCM in the future, which are:  to continue the search for consensus on migration cooperation, to find a balance between protection of human rights and the need of States to guarantee the security and well-being of their citizens, to avoid unnecessary procedures, and to seek commonalities with other processes.
/
Dr. Wilfredo Rosales, President pro tempore of the Central American Commission of Directors of Migration (OCAM), explained this group was an answer to the need for a regional consultation mechanism engaged in the process of Central American integration.  He said it seeks effective solutions to joint problems, with emphasis on codification of requirements and combating trafficking in migrants and trafficking in persons.  The IOM is its technical secretariat.  Rosales explained that the OCAM has projects on repatriation, trafficking in persons, and trafficking in migrants.

The next presenter, Dr. Adriana Alonso of the International Office of the Migrations Institute of Argentina, explained the principal features of Argentine migration policy and stressed the importance of MERCOSUR’s role in this area.  She explained that her country is a member of the Political Consultation and Coordination Forum of Mercosur and Associate Members.  MERCOSUR starts with the premise that migration cannot be avoided, merely channeled and managed, taking into account the national, regional, and international reality.  She said that in May 2004 MERCOSUR approved a Declaration on Migratory Principles, which recognizes the contribution of migrants to the formation of States, the need to strengthen current initiatives, respect for migrants’ human rights and reciprocity of treatment, the importance of family reunification, the right of States to exercise control over their borders while respecting human rights, and the need to combat trafficking in persons and trafficking in migrants.  She added that members of MERCOSUR signed specific agreements on migration issues such as border crossings, trafficking in migrants, refugees, and residency agreements.  Finally, she explained that Argentina has amended its migrations legislation to provide for equal treatment and access of migrants and their families to education and health, regardless of their migratory status, and that her country is currently in the process of legalization of migrants.
/

Dialogue with the States
The delegation of Colombia opened the dialogue, indicating that it regretted that there had not been a chance to consider the experiences that are taking place in the Andean region:  for example, the Andean Community’s decisions on the establishment of databases, upgrading of labor laws, simplification of migration requirements, and mechanisms to guarantee labor stability.

The delegation of El Salvador commented on the plethora of initiatives at the world level, such as the process started by the IOM for 2005, the Bern Initiative, and the regional mechanisms.  It said that El Salvador supports respect for the human rights of its country’s migrants in regional mechanisms, which have been useful for finding short- and medium-term solutions and have enabled El Salvador to share its best practices with other States.

The Venezuelan delegation agreed with the Colombian delegation that the Andean region’s experience should be considered.  It proposed convening a meeting to discuss subregional arrangements. In this regard, the delegation asked the panelists how the regional mechanisms work when the member states have different economic conditions. It expressed concern over the impact of the brain drain for the countries of origin, which is prejudicial for a country that invests resources and effort in training a person who then emigrates. 

The delegation of Peru reiterated the importance of the Andean regional process, especially Decisions 545, 546, and 547, which provided that the migrants who return to their country of origin may receive the contributions to social security that they made in the country of destination, or if they decide to emigrate they can receive their retirement pension in the country of destination.

The Panamanian delegation cited the work of the RCM as a forum that serves the needs of states in different economic situations in a balanced manner, noting that Panama is traditionally a destination country for migrants.  The delegation suggested that the inter-American program should include the problems of trafficking in persons and trafficking in migrants.  It asked for more information on the work the RCM is doing in this regard and how the States within the RCM are cooperating with each other.

The Delegation of Mexico considers that the program should provide linkage between OAS agencies, international organs, and civil society, encourage horizontal cooperation activities involving the States and cross-cutting activities among the OAS organs and international agencies.  It also called for building on successful regional experiences and encouraging an ongoing dialogue in forums that facilitate study of the program’s accomplishments and the preparation of proposals.  There should be mechanisms for follow-up of the program, involving regional and international organizations.

The Guatemalan delegation stressed the need to adopt obligatory standards that do seek to do less than the international standards.


Replies of the panelists

Dr. Alfonso commented on the apparent overlapping of regional processes, and said that all the processes pursue a common objective and start from the same point, and that progress is constrained by the space that they attempt to cover.  She said it is important to take regional experiences into account and benefit from their accomplishments.  But she warned that it should be noted these processes are in a state of constant change.  She added that it would be interesting to work toward the integration of MERCOSUR with the Andean Community.  As to the brain drain, she said that the States should realize that they do not have sufficient drawing power to attract their citizens and should seek to expand links with States where these migrants have settled.

Dr. Monzón said the regional conferences do not function in a vacuum, and that they take into account the international and national contexts, which is why it is hard to reach a consensus on the migration problem.  The countries’ situations are different, and it is necessary to consider the relationship between migration, development, and trade.  He reiterated that the RCM, despite difficult times, continues to be a forum for informal and frank dialogue.  He said that a workshop on the Palermo Protocol will be held soon in Panama on trafficking in persons and trafficking in migrants.

Dr. Rosales said that internal migration is increasing and it is necessary to consider mobility of labor within countries as well.

Finally, Rapporteur Gutiérrez called for attention to relations between underdeveloped and developed countries, saying each State should study its development model.  If the domestic market is attractive, it is possible to stem the brain drain.  He added that it is important to take into account that the Andean Community is working for free circulation of goods, capital, and labor.  He said that, however, it is necessary to expand the third element.  He ended by saying that the program should seek necessary mechanisms to ensure that the principles adopted are effectively respected as an obligation of the States.


2.
Experiences of civil society

The presentation by Sharon O’Reagan, Assistant Director of the Canadian Foundation for the Americas (FOCAL), described the situation in Canada, to which 90,000 temporary workers travel under bilateral agreements with countries in the Caribbean, Mexico, and elsewhere.  Currently Canada has no interest in signing new migration agreements, but it is willing to increase the number of workers accepted under existing accords.  Among its best practices she cited institutionalization of the process, which guarantees labor standards, offers employment stability, and is based on the needs of the country of destination instead of a quota system.  She said Canada is considering expanding its program to other sectors, such as construction and tourism.  She concluded by saying that it is essential to find a system for management of migration in which international law does not supersede domestic law.
/
The next presenter was Ben Johnson of the Immigration Policy Center, a division of the American Immigration Law Foundation.  Johnson stressed the importance of the right to due process and judicial guarantees.  His presentation described his foundation’s work, which investigates the role of immigration in U.S. society and does awareness-building and public information.  He expressed concern over the arrest of persons to be deported, and said it is necessary that U.S. immigration laws respond to the needs of migration.  Johnson also discussed the untenable contradiction between economic policy and migration policy, and said that the latter must be in harmony with the former.  He expressed concern over xenophobia, and called for public education campaigns.

Karina Arias of Sin Fronteras, I.A.P. [Without Borders], a Mexican nongovernmental organization, urged adoption of a human rights approach in migration policies from an international perspective, with specific activities at the national, regional, and international levels.  She said trafficking in persons and trafficking in migrants must be viewed from a human rights perspective, and it is necessary to encourage cooperation among countries of origin, transit, and destination.  In the program presented by the IACHR, she stressed the importance of judicial protection and judicial guarantees, personal freedom, and nondiscrimination.  She called for training, monitoring of detention conditions, and attention to underage migrants.  She added that training of migrants is very important, and stressed the importance of Advisory Opinion OC-18, which established that the status of migrants may not be grounds for discrimination against them.  She also noted that cooperation among governments, academia, and civil society organizations is indispensable, for example, to guarantee that organizations have access to detention centers where they can provide assistance to the migrants.  She called for attention to migrant children.  Finally, she presented to the Working Group a document with general guidelines for protection of migrants’ human rights, prepared by the Regional Network of Civil Organizations for Migration (RROCM).
/
Professor María Elena Jarquín of the Center for Interdisciplinary Research in Science and the Humanities of the Autonomous University of Mexico (UNAM), presented a research paper on remittances, noting their importance for Mexico and their impact on the migrants’ communities of origin and destination.  She suggested regulation of mechanisms for transmission of remittances, development of the financial sector’s ability to lower the cost, and deeper study of migration to establish creative policies that respond to the actual situation.  She also noted that there should be an ethical commitment to invest resources in development, without violating migrants’ right to invest their money as they see fit.

Finally, Olga Gómez of Fundación Esperanza [Foundation Hope], a Colombian nongovernmental organization, presented her paper on trafficking of persons in Colombia, which emphasized human rights education through awareness-building, information, and training.  She said it is necessary to work not only on migration as such, but on its causes, which are poverty and forced relocation.  She said about four million Colombians live abroad and that those who leave the country to seek a better life encounter problems in doing so legally, which forces them to take additional risks that adversely affect their human rights. She explained that her work involves prevention before and during migrants’ travel, awareness-building for the population, and training of officials.  She suggested that the program take into account integration and coordination among national projects and that studies be made of exploitation and forced displacement as causes of trafficking in persons.


Comments by the States

The delegation of El Salvador suggested including best practices and said that its country offered the “Welcome Home” program and aid to victims of trafficking in persons.

The delegation of Colombia stressed the need for closer cooperation and feedback between the State and civil society, and the need to take advantage of successful experiences of civil society organizations.

The Venezuelan delegation agreed with the Colombian delegation and reiterated its concern over the loss experienced by a country because of the emigration of skilled people and questioned whether remittances could adequately compensate for this.

The delegation of the United States suggested that the program include a list of specific activities that governments, intergovernmental agencies, and civil society organizations could carry out independently or jointly.

The Mexican delegation referred to the temporary worker program between Mexico and Canada, which as resulted in orderly migration and has permitted the migrants to travel to their country of origin.  It said that it would be desirable to have similar agreements with the United States, strengthen legal protection actions, especially for migrants’ return, and added that this should be a transparent program.  It also stated that the subject of trafficking in persons should be included, because it is a problem spawned by international crime that must be attacked.

E.
Panel IV – Dialogue among governmental experts of the member states

The first speaker was Dr. Emina Tudakovic, Principal Adviser for International Policy Coordination of Citizenship and Immigration of Canada.  She said that the program must be practical and realistic, and therefore focus on concrete points.  She added that her country would like to support the program through activities carried out by the OAS and activities implemented by the States and civil society.  She explained that her country perceives migration as a natural event with profound effect on individuals and economies. She said management of migration is a key factor.  She added that multiculturalism and integration of migrants result from specific, deliberate decisions, and that the system guarantees migrant workers the same rights that Canadians enjoy, including labor standards. She said it is important to integrate migrants into society as quickly as possible and to maintain links between the migrants and their places of origin.  She concluded by suggesting formation of a group to draft the program.

The next presenter was Ana Elizabeth Cubías of the Ministry of Foreign Affairs of El Salvador, who reported on the establishment of the post of Vice Minister for Migration in her country.  She said that El Salvador is both a country of origin and country of destination for migrants from Honduras and Nicaragua, and in transit for the United States.  She described how her country works together with the Guatemalan government in order to keep the migratory flows orderly and safe.  She said the work of the nongovernmental organizations complements the work of the State, and a migrant service center will soon be opened on the border with Guatemala to receive at least 150 migrants deported daily from Mexico.  In addition, she called attention to information campaigns aimed at potential migrants concerning the risks of the trip and their human rights that are protected in the American Convention.  She said that they launched a program to provide documents for Nicaraguan migrants and they would like to build a detention center for migrants to guarantee proper conditions.  Cubías concluded her presentation by praising the success of the CRM as a forum for experts to work in small groups, achieving concrete progress.  She supported Canada’s suggestion to form a drafting group. 

Dr. Adriana Alonso, Chief of the Office of International Affairs of the National Directorate for Migration in Argentina, presented the highlights of her country’s immigration policy.  She explained that there is currently an open-door policy, with inclusive policies to replace exclusive policies.  The law recently enacted in Argentina is the fruit of consensus among several social sectors.  The result is a balanced document.  She said the law established the following principles: the right to information; normal migration as a main objective of the State because legal status of the migrant is a prerequisite for his or her integration in the society of the country of destination and for creating transparency in the labor market; codification of the offense of trafficking in persons with additional penalties for trafficking in women and children.  Currently sectors of society and various government ministries are working on regulations for this law for the concrete application of its principles.  She said the situation of Argentines abroad is new, because Argentina has traditionally been a country of destination, not of origin.

Dr. Alexander Goniprow of the U.S. Department of Education explained that his office works to help migrant children with their education, and has concentrated its efforts on migrant workers who cross borders with their families to work in agriculture or fishing on a seasonal basis.  Although all the children can attend public school, he said this does not mean they are going to learn or continue with their studies.  He cited seven areas of concern:  the need for greater continuity in studies, reduced learning time because of their work schedule and travel, relations with and commitment to the school, sufficient command of English, lack of educational support in the school, health problems that restrict children’s learning ability, and access to other services for children.  There are currently three educational programs for migrants.  The first seeks to improve skills in reading and mathematics.  The second offers help to finish high school.  The third affords assistance in the first year of college so they can continue studying.  He added that strategies to ensure the best results for students are program coordination; additional programs to guarantee learning; training for teachers to deal appropriately with the students; parent involvement; and accountability through such programs as “no child left behind.”

Dr. Lilian Sotolongo of the Office of Civil Rights of the U.S. Department of Education explained that her work focuses on enforcement of regulations to guarantee the rights of students and their parents to be free from discrimination by virtue of their race, color, nationality, or origin.  Her office investigates cases of discrimination to guarantee equality of access to educational opportunities for children who do not speak perfect English.

Dr. Susan Shriner of the U.S. Department of Homeland Security, Immigration Control and Customs, began by saying that the same infrastructures that transport migrants also transport weapons, drugs, and terrorists.  She commented on trafficking in persons, stressing the need to distinguish between trafficking in migrants and trafficking in persons, because the terms tend to be used synonymously, causing confusion.  Trafficking in migrants is a border violation, helping someone to enter the United States who pays a sum of money before arrival.  Trafficking in persons is different; it is a violation of a person’s rights through force, deception, or coercion.  The intent is to have the person work in any enterprise in slave conditions.  It is a contemporary form of slavery.  For children there is no requirement for force, deception, or coercion; they are presumed to be victims of trafficking in persons.  She then explained the protection, rights, and benefits afforded victims of trafficking in persons in the United States, and the significant steps being taken to curb this problem.

Dr. Shirley Smith of the U.S. Department of Labor described how migrant workers’ labor rights are promoted and protected in her country.  She began by explaining the protection given to undocumented migrant workers to reduce abuses and to stop U.S. employers from replacing U.S. workers with cheaper foreign labor.  The Department of Labor sets minimum labor standards in the United States, such as minimum wage and overtime, and enforces the law without distinction between documented and undocumented workers.  Since undocumented workers do not report abuses to authorities for fear of discovery, partnerships have been formed between nongovernmental organizations and Mexico’s Department of Foreign Affairs to train workers about their rights.
/
Ambassador Carla Rodríguez of Guatemala described the work undertaken by her country in this area.  Guatemala faces the challenge of managing a high flow of migration of Guatemalans to other countries, which surpasses the State’s resources.  However, her country has implemented the following initiatives:  specialized institutions have been set up; the number of consulates has increased; a personal identification card has been established; mechanisms have been created to reduce the transmission of remittances; measures have been taken to ensure exercise of the right to vote; a repatriation fund has been set up; and agreements have been signed for cooperation in the fight against trafficking in persons and trafficking in migrants.  She said that the government cannot do it alone, and that trade relations have greater impact, so they are working to promote economic development, as well as opening up of markets.  With regard to the program, she said it should be the result of coordination of existing initiatives in the Hemisphere, and that there also must be coordinated strategies for its implementation.  She said among the core principles are active involvement of the migrants, and gender mainstreaming.  The major objectives should be legislative reforms, development of public policies, and eradication of the culture of discrimination. Finally, she called for consideration of the following suggestions:  the program should be comprehensive, covering both civil and political rights of migrants as well as their economic, social, and cultural rights; awareness should be raised in society at large through programs against racism and discrimination; there should be efforts to guarantee enforcement of labor laws; officials should be trained to ensure proper application of legal instruments to protect migrants’ rights; and migrants should be given legal aid.
/
Minister Ernesto Campos, Alternate Representative of Mexico to the OAS, explained that his country is both a sender and receiver of migrants, and has been working extensively in this area.  He explained the work to launch a consular protection network.  He said Mexican consulates have as their primary task the protection of Mexicans’ rights.  After September 11, Mexico has worked together with the United States on anti-terrorist initiatives. He stressed that migrants have no connection with terrorism, but he agreed that terrorists can make use of migratory flows.  As for the program, he said it should be practical, viable, realistic, and pursue achievable goals.  The program can promote and guarantee minimum human rights standards.  The States could assume specific commitments.  He said the program should be a vehicle for the exchange of information on migration.  It should establish a channel for international cooperation.  The program should encompass prevention and punishment of violent treatment of migrants, and should guarantee the procedures for denunciations and complaints by civil society.  He added that as a minimum the program should protect rights such as:  freedom from discrimination and access to judicial guarantees, and effective procedures for consular assistance.  He said the program should work in the area of trafficking in persons and give priority to at risk groups.  The principle should be respected that migrants are not criminals solely because they may be undocumented.  The program should also address ways to facilitate transfers and reduce the cost of remittances.


Comments by the States
The delegation of Peru commented on trafficking in persons and trafficking in migrants.  It mentioned the institutions established in Peru in this area and that their principal purpose is to combat these offenses through prevention, dissemination, legalization, and productive re-entry of the victims.
/
The delegation of the Bahamas said migration is an important issue for its country, and will continue to be so as long as there are countries in the region experiencing very difficult economic conditions.  It added that its country is vulnerable because it is a transit country owing to its proximity to the United States.

The Venezuelan delegation asserted that the program should be balanced and realistic, but this does not mean that it could not be idealistic.  It should also be comprehensive and workable and provide for gender mainstreaming.  The delegation said that in its view it is very important to build on subregional experiences.

The Canadian delegation counseled against drawing up a political document, concentrating instead on practical aspects.

IV.
SUMMARY


The Rapporteur offers here a partial list of some of the elements that participants in the special meeting considered should be taken into account in drafting the inter-American program:


-
Migrants’ human rights


-
Access to justice


-
Judicial guarantees


-
Protection of labor rights


-
Training programs and awareness-building campaigns for public officials


-
Attention to socioeconomic conditions that induce people to migrate


-
Education and awareness-building in destination societies


-
Trafficking in migrants and trafficking in persons


-
Elimination of violence and cruel treatment


-
Lowering the cost of sending remittances and streamlining the process


-
Political participation of migrants


-
Orderly migration processes


-
Legalization of workers through temporary worker agreements and programs


-
Documentation for migrants


-
Consular cooperation agreements


-
Encourgement of horizontal cooperation


-
Attention to needs of both countries of origin and destination countries


-
Gender mainstreaming


-
Family reunification

-
Emphasis on attention to high risk sectors such as minors, handicapped, and elderly

-
Experiences in subregional forums, such as the RCM and MERCOSUR

-
Impact of the flight of human capital on countries of origin

-
Exchange of best practices

-
Encouragement of cooperation between governments and civil society

-
Promotion of bilateral agreements


In conclusion, the Rapporteur would like to note that most of the delegations agreed that the program must be practical, viable, realistic, workable, and with attainable goals.  It should establish specific commitments by the States, respect their sovereignty, and be able to be executed in stages.

Nisla Lorena Aparicio Robles

Alternate Representative of Panama to the OAS
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