PRESENTATION BY OFFICE OF THE UNITED NATIONS HIGH COMMISSIONER FOR REFUGEES (UNHCR)

MIXED MIGRATORY FLOWS AND THE INTERNATIONAL PROTECTION OF REFUGEES IN THE AMERICAS: RECENT DEVELOPMENTS AND BEST PRACTICES

I.
INTRODUCTION

On behalf of the Office of the United Nations High Commissioner for Refugees (UNHCR) I would like to thank the invitation of the Ambassador  Francisco Villagrán de Léon, President of the Committee on Juridical and Political Affairs, as a follow up of  resolution AG/Res. 2141 (XXXV/O/05), to refer to recent developments and best practices in the implementation of the “Inter-American Programme for the promotion and protection of Human rights of migrants, including migrant workers and their families”.

Migration is a worldwide phenomenon with broad economic, social and security consequences. The number of migrants at the global level is estimated at 200 millons
, more than double the figure estimated in 1970. Although the global number of refugees is at its lowest level in the last 25 years, Latin America and the Caribbean is the only region in the world where there is an increase in the number of refugees and other persons of concern to UNHCR. The number of persons of concern to UNHCR in Latin America reaches three million persons, being Colombia one of the countries with the highest number of internally displaced around the world.

As a consequence of the phenomenon of  “globalization”, international migration will continue to grow and to affect all regions of the world, including the Americas, where many countries become simultaneously countries of origin, countries of transit and countries of destination, for migrants and asylum seekers and refugees alike. 

Despite the clear differences between migrants and refugees, and the distinct legal regimes established for their treatment and protection, nowadays asylum seekers and refugees are mixed within the same regional and global migratory flows. In some cases, refugees may also be compelled to resort to smuggling networks and sometimes they become victims of human traffickers, in their attempt to gain admission in a State. As a result, asylum seekers and refugees are often presumed to be migrants until they can prove otherwise. 

In some States asylum policies are being dealt with as immigration policies, and not as part of policies for the protection of refugees. This explains UNHCR’s interest in underlining the nexus between migration and asylum, in a context whereby restrictive policies and growing migratory controls affect asylum policies and refugee protection. 

The sovereign right of States to adopt migratory policies has been reiterated in the jurisprudence of the human rights organs of the Inter-American System. However, it has been also indicated that the adoption of migratory policies has limits established by human rights instruments. In the case of refugees, we refer to the 1951 Convention Relating to the Status of Refugees and its 1967 Protocol, as well as the American Convention on Human Rights and the American Declaration on the Rights and Duties of Man, and in particular, to the right to seek and enjoy asylum, the respect of the principle of non-refoulement – by virtue of which a refugee can not be expelled to any territory where his/her life, security or liberty may be at risk owing to the persecution suffered or feared –, and the non sanction for illegal entry.

Since both categories refer to vulnerable groups, an enhanced understanding and application of the legal regime for the protection of migrants will lower the pressure on asylum systems and the protection of refugees.

Precisely for this, the identification of the persons in need of international protection within mixed migratory flows is one of the major contemporary challenges for refugee protection, as highlighted in the Agenda for Protection, a roadmap to improve refugee protection worldwide adopted by States in December 2001
. 

Today, the international protection of refugees implies a better understanding of the complex phenomenon of migration, and in particular, the composition of mixed migration flows. In order to preserve the institution of asylum, it is necessary to establish a clear distinction between migrants and refugees, without denying the inherent rights of all persons under the jurisdiction of a State, regardless of their nationality or migratory status. States should also set up concrete mechanisms for the identification of persons in need of international protection. 

Furthermore, the “Mexico Declaration and Plan of Action to Strengthen the International Protection of Refugees in Latin America” adopted by 20 Latin American States in Mexico City, in November, 2004, recognizes the occurrence of mixed migratory flows in the continent, in which persons who can qualify for refugee status are also immersed. It is necessary to establish legal safeguards to ensure the identification of these individuals and their access to refugee status determination procedures. As we will see, the Mexico Plan of Action provides us a new opportunity to support States’ efforts to reinforce their national and regional legal and institutional frameworks for the identification and treatment of those in need of international protection in the region, as well as for the search of durable solution for their plight. 

As in the Americas, UNHCR is also supporting many States in different parts of the world, for example Pakistan, Iran and Afghanistan, in the case of Afghans, and the countries of Northern Africa and the European Union in the Mediterranean basin, to promote a close cooperation in matters related to migration in a manner sensitive to the protection needs of refugees. 

II.
RECENT DEVELOPMENTS AND BEST PRACTICES IN THE IMPLEMENTATION OF THE “INTER-AMERICAN PROGRAMME FOR THE PROMOTION AND PROTECTION OF THE HUMAN RIGHTS OF MIGRANTS, INCLUDING MIGRANT WORKERS AND THEIR FAMILIES”

Bearing in mind the importance of identifying asylum seekers and refugees within mixed migratory flows, the actions taken by UNHCR that fall under the  “Inter-American Programme for the Promotion and Protection of the Human Rights of Migrants” can be summarized as follows:

1. Participation in regional fora on migration.

UNHCR participates with observer status at the Regional Conference on Migration (Puebla Process) and the South American Conference on Migration with the aim of supporting States in the setting of specific safeguards for the identification and protection of asylum seekers and refugees within mixed migratory flows, as well as to reinforce the legal and institutional frameworks for their treatment.

UNHCR welcomes these spaces of dialogue, discussion and consultation that demonstrate the importance of international multilateral cooperation to analyze and better understand the phenomenon of migration and its interface with refugee protection. These regional fora allow States to adopt tools for the identification of migrants and refugees, while clearly acknowledging their differences and the distinct applicable legal frameworks for their protection. 

It is clear that the dynamic and flexible quality of regional migration fora allows for the exchange of best practices. At the same time, they have facilitated the strengthening of the legal and institutional framework for the protection of refugees in the region.

2. Technical advice for the revision and adoption of refugee and immigration legislation.

The vast majority of countries in the continent have ratified one or both international instruments for the protection of refugees. Some countries have enshrined the right to asylum at the constitutional level, and most of the countries have adopted national refugee legislation. The majority of Latin American States apply the broader refugee definition proposed by the 1984 Cartagena Declaration on Refugees, and some countries recognize that persecution can be related to the individual´s gender and age. With the exception of one Latin American country, all countries in the region have national organs for refugee status determination and, as a consequence, refugee status determination is directly undertaken by national governmental authorities. 

In this vein, it is important to note that during the last year, new refugee legislation was adopted in Bolivia and El Salvador. In both cases, the national legislation includes the broader refugee definition proposed by the 1984 Cartagena Declaration on Refugees. On the other hand, both the Congress of Argentina and Uruguay have approved domestic refugee legislation, which is pending formal approval by their respective Senates in the coming months. There are also draft enactment legislation in discussion in Chile, México and Nicaragua. Furthermore, a new immigration law was adopted in Costa Rica and there is also a bill under discussion in Panama.

As a best practice, UNHCR would like to highlight that the strengthening of the regional legal framework has also enabled the cooperation among the different international organizations, as well as the participation of civil society.

UNHCR has supported those legal efforts and reiterates to States its willingness to provide technical advice for the adoption and amendment of their national refugee and immigration legislation.

3. Support for the establishment of fair and efficient refugee status determination procedures.

In Latin America, with the exception of one country, UNHCR does not undertake refugee status determination under its mandate. It is the States themselves who are taking those decisions. However, in some countries, those mechanisms are still incipient and require more technical and financial resources to ensure their effectiveness and sustainability. In this vein, the Mexico Plan of Action prioritizes the strengthening of the national commissions for the determination of refugee status.

In this field, it is important to underline the following best practices:

a) Cooperation North-South and South-South

UNHCR has promoted the exchange of best practices among countries for the strengthening of refugee status determination procedures. For example, a cooperation programme was developed between the IRB of Canada and the Mexican Commission for Refugees (COMAR). By the same token, members of the National Commissions for the determination of refugee status from Dominican Republic and Panama have been trained by the Mexican Commission for Refugees (COMAR). 

Likewise, the Mexico Plan of Action to Strengthen the International Protection of Refugees in Latin America represents a new opportunity to foster North-South and South-South cooperation among States, through twinning projects, taking advantage of the local capacity of some States to share their experiences and best practices with other countries in the region.

b) Capacity building/institutional reinforcement projects 

Costa Rica benefited from the support of the United States of America for the re-structuring of its Immigration Directorate, which is the national body in charge of refugee status determination. Likewise, Ecuador strengthened its National Commission for the determination of refugee status, with the support of the German Agency for Development (GTZ), through the refurbishing of their premises and the provision of equipment and furniture. In addition, both countries received support from UNHCR to strengthen their national mechanisms for refugee status determination.

c) Latin American training programme on internatinal refugee law 

As part of the implementation of the Mexico Plan of Action and as a means to reinforce national eligibility commissions on refugee status determination procedures, UNHCR held its III Regional Latin American Course on International Refugee Law in Buenos Aires, Argentina, at the end of September 2005. A total of 27 governmental refugee adjudicators participated (including 16 female adjudicators), coming from 14 Latin American countries. The course consists of a 10- week learning distance phase and 1-week workshop. As part of the trainers, support was provided by a Federal Canadian judge, member of the International Association of Refugee Law Judges, and governmental officials from Argentina and Mexico, as well as regional experts on human rights.

The IV Regional Course on International Refugee Law will be held in Quito, Ecuador at the end of June, 2006, and the participation of 25 governmental officials from all over Latin America is expected.

d) Training of national eligibility commissions.

As part of the implementation of the Mexico Plan of Action and the strengthening of the national commissions for the determination of refugee status, UNHCR held different national training workshops during 2005, addressed to governmental officials in Argentina, Bolivia, Costa Rica, Colombia, Cuba, Dominican Republic, Ecuador, El Salvador, Mexico, Nicaragua, Panama, and Peru.

4. Regional Training to border and immigration officials to identify persons in need of protection within mixed migratory flows.

Within the framework of the Regional Conference on Migration (Puebla Process), UNHCR would like to highlight as a best practice the regional training initiative of the governments of Canada, Mexico and the United States of America, addressed to border and immigration officials. UNHCR participates in this regional training through the presentation of a module on refugee protection, which underlines the importance of having basic knowledge to recognize the existing differences between migrants and refugees, and to identify those who are in need of international protection within mixed migratory flows. 

The first training the trainers session was held in San Salvador, El Salvador in February, 2005, and was attended by 42 immigration and consular officials from Costa Rica, El Salvador, Guatemala, Honduras, Nicaragua and Panama. This training represents a clear example of regional cooperation to reinforce local capacity in the different countries, through the exchange of best practices, and it also reaffirms the importance to join efforts and limited resources to avoid duplication and achieve more impact. 

Recently, in January 2006, this regional training initiative was replicated in Managua, Nicaragua with the participation of 25 immigration and police officials, coming from the main border points of the country.

5. Closer dialogue and cooperation between UNHCR and IOM

UNHCR would like also to underline as a best practice the growing cooperation between the IOM staff and our offices in the Americas. In this vain, an annual meeting is jointly organized by UNHCR and IOM with Caribbean States to respond to migratory movements in the region and its impact on refugee protection. Furthermore, we also coordinate actions to reinforce Immigrations Directorates and to support the revision of immigration laws.

In the case of Colombia, UNHCR coordinates actions with IOM and the Foundation Esperanza to combat smuggling and trafficking in persons.
6. Strengthening of national and regional protection networks

It is also relevant to continue reinforcing the local capacity of national and regional protection networks in Latin America, so that they can properly identify those who are in need of protection, and support the referral of such cases to the authorities and national bodies in charge of the determination of refugee status. For this purpose, UNHCR regional training activities include a space for civil society organizations as a means to foster information sharing sessions with States and international organizations on their activities undertaken for the identification and proper treatment of asylum seekers and refugees.

7. Better use of the standards established by the International System for the Protection of Human Rights.

In the last years, the Inter-American System for the Protection of Human Rights has had the opportunity to deal with concrete cases related to asylum seekers, refugees, internally displaced, stateless persons and migrants, both by the Inter-American Commission on Human Rights and the Inter-American Court of Human Rights, through their contentious and advisory jurisdictions. For instance, it is important to mention that currently there are more than 10.000 persons, most of them members of internally displaced communities, under protection measures of the Inter-American Court of Human Rights.

UNHCR is confident that the human rights standards established by the Inter-American System for the Protection of Human Rights will continue to be used by States, international organizations and civil society to complement the protection of refugees, stateless persons, internally displaced and migrants, bearing in mind their differences as categories of vulnerable persons and the distinct applicable legal and institutional frameworks. 

III.
FINAL CONSIDERATIONS

UNHCR would like to reiterate its interest to continue working with States in strengthening the legal and institutional framework for the protection of refugees, through the exchange of best practices. Taking into account the existing differences between migrants and refugees, as well as the distinct applicable instruments for their protection, UNHCR reiterates to States its commitment and willingness to continue supporting them in the fulfillment of their international obligations regarding refugee protection, as well as its interest to provide technical advice for the establishment of specific safeguards for the identification and protection of asylum seekers and refugees within mixed migratory flows. 

Juan Carlos Murillo González

Senior Legal Officer

UNHCR/ACNUR
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�.	See report of the Global Commission on International Migrations: Migration in an interconnected world: New Directions for Action (October, 2005). 


�.	Recently, in its opening remarks to UNHCR’s Executive Committee, the UN High Commissioner for Refugees, Mr. António Guterrez, referred to the need to preserve the institution of asylum within complex population flows, as one of the three major contemporary challenges for refugee protection.








