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NATIONAL INCORPORATION OF THE INTER-AMERICAN STANDARDS ON FREEDOM OF EXPRESSION DURING 2009

1. This second chapter discusses some of the most important advances made in 2009 with respect to the domestic incorporation of inter-American standards on freedom of thought and expression. The Office of the Special Rapporteur considers it very positive that the legislative branches, national courts and other national authorities of several countries have incorporated into their decisions the standards set by the inter-American system for the protection of human rights on matters of freedom of expression. This domestic implementation process is one of the fundamental aims of the inter-American system in its capacity as subsidiary guarantor of the human rights of all those who inhabit the region. As such, strengthening the capacity of national systems for the protection of human rights has always been a concern of the IACHR and its Office of the Special Rapporteur. Likewise, familiarity with the judicial and legislative decisions of the region’s States has enabled the regional bodies for the protection of human rights to promote and enrich their own doctrines and case law.

2. This chapter aims to contribute to this productive dialogue among the regional human rights bodies and the national bodies and authorities, with the conviction that sharing different experiences leads to a virtuous circle of mutual learning.

3. The legislative decisions reviewed in this chapter are extremely valuable in at least two regards. First, with the issuance of these provisions, the Member States take an important step to protect, guarantee and promote the free exercise of the right to freedom of expression in their respective territories, and advance the process of bringing national provisions into line with inter-American standards, thus meeting the obligation set forth in article 2 of the American Convention. In addition, the ratification of these standards by the legislative bodies is an example for other Member States to follow, in terms of the way in which legislative branches can facilitate, through regulatory measures, the incorporation of the inter-American standards into their national legal systems. The Office of the Special Rapporteur commends these legislative decisions and others that could not be included in this chapter, as part of the dissemination work set forth in its mandate of promoting freedom of expression in the Americas.

4. In order to present these examples of good practices, this chapter has been divided into four main sections. In the first part, the Office of the Special Rapporteur will provide a brief introduction to the issue of the legal integration of international human rights law and national law. The second part provides examples of legislative incorporation, specificallly modifications of freedom of expression laws in Argentina and Uruguay.  Third, this chapter will review seven specific cases of which the Office of the Special Rapporteur is aware, all decided in 2009, in which the inter-American doctrine and case law referring to Article 13 of the American Convention were taken expressly as criteria for the decisions. Although the cases cited in this section are not the only ones, and other examples may be found in the aforementioned jurisdictions as well as in other countries, they are illustrative cases worth mentioning. Finally, some conclusions are presented.
A. Implementation of the legal standards of the inter-American system in national legal systems 

5. Article 2 of the American Convention establishes States’ obligation to give domestic legal effect to the Convention’s mandates.  Meanwhile, article 33 of the American Convention establishes that the IACHR and the Inter-American Court have jurisdiction to hear matters related to the compliance of States parties with their inter-American legal obligations.  The IACHR and the Inter-American Court, as guardians of the American Convention, are therefore authorized to interpret the treaty, and the jurisprudence and doctrine found in their judgments defines the scope and content of the provisions that—in accordance with the aforementioned article 2—must be incorporated into the domestic law of States parties to the American Convention.
6. It is fundamental to mention that the States of the region have maintained on repeated occasions that the protection bodies of the inter-American system are fundamental in contributing to the States' efforts to develop and strengthen national systems for the promotion and protection of human rights.
 Likewise, the Member States have confirmed on multiple occasions the importance of complying with the decisions of the Inter-American Court of Human Rights and following the recommendations of the IACHR.
 In this same regard, the IACHR as well as the Inter-American Court have stated that the improvement of the inter-American system of human rights requires, as an essential step for its strengthening, that the Member States comply fully and effectively with the judgments of the Inter-American Court and the recommendations of the IACHR,
 and that they bring their national legal systems into line with inter-American human rights standards. With regard to freedom of expression, through resolutions 2287 (XXXVII-O/07), 2434 (XXXVIII-O/08) and 2523 (XXXIX-O/09), the OAS General Assembly has invited the Member States to consider the recommendations of the Office of the Special Rapporteur, particularly the recommendations made with respect to defamation, in terms of “repealing or amending laws that classify desacato and defamation as criminal offenses.” Likewise, the General Assembly has reaffirmed to the IACHR that it follow up on the issues contained in the annual reports. 

7. In accordance with the foregoing considerations, the incorporation of inter-American legal standards into domestic law constitutes both a legal obligation of States and a political commitment reiterated by the organs of the OAS. However, the obligation to give domestic legal effect to international human rights law also derives from a very important transformation in the constitutional regimes of countries in the hemisphere. In effect, developments in constitutional law in member States reveal the incorporation of open constitutional clauses that refer, in different ways, to human rights treaties, particularly the American Convention. In light of the relevance of this matter for the issue addressed in this chapter, it is worthwhile to briefly describe the different ways in which the region’s constitutions incorporate inter-American human rights law into domestic law.  

8. An initial incorporation mechanism arises when the constitution itself refers expressly to specific human rights treaties, including the American Convention. This mechanism thus makes it possible for the provisions of those instruments to complement the national legal system and to require that they be used to interpret the fundamental rights provisions contained in the constitutional or legal texts. For example, Article 75(22) of the 1994 Constitution of Argentina incorporated, with “constitutional ranking," several international human rights treaties that are considered complementary to the rights and guarantees recognized therein.
 Similarly, Article 93 of the Colombian constitution makes reference to the Rome Statute of 1998, which created the International Criminal Court. That article authorizes the Colombian State to accept the jurisdiction of that court.
 

9. A second incorporation option is to refer generally to the human rights treaties ratified by the respective State. Some of the judgments discussed in this chapter demonstrate this incorporation mechanism, particularly the cases of Brazil, Colombia and Chile. For example, the Constitution of Bolivia establishes that the international treaties and covenants that enshrine human rights and prohibit its limitation in states of emergency prevail in domestic law.
 Article 256 in turn states that the human rights treaties “that declare rights more favorable than those set forth in the constitution shall be enforced preferentially over [the constitution],” and that the rights recognized in the constitution itself must be interpreted “in accordance with international human rights treaties when they provide more favorable standards.”
 The same is true of the constitutions of Brazil and Chile, which establish that the rights of their citizens are guaranteed by the constitution but also by the international treaties to which the States are parties.
 Article 23 of the Constitution of the Bolivarian Republic of Venezuela establishes the constitutional rank of “the human rights treaties, pacts and conventions [that] prevail in the national legal system, to the extent that they contain provisions on their enjoyment and exercise that are more favorable than those established by this Constitution and the laws of the Republic.”
 The same article provides that those treaties can be enforced immediately and directly by the courts and other government bodies. The Constitution of Colombia also makes reference to the international treaties signed by that country in Articles 93 and 214. The first of those articles provides that the “international treaties and conventions ratified by Congress, which recognize human rights and prohibit their limitation in states of emergency, shall prevail in the national legal system.” It further establishes that the rights enshrined in the Constitution “shall be interpreted in accordance with the international human rights treaties ratified by Colombia.” Finally, Article 214 provides that neither human rights nor fundamental freedoms may be suspended during states of emergency, and stipulates that “the rules of international humanitarian law” must be respected.
  

10. Ecuador also incorporated these principles into its recently approved constitution. Thus, Article 11 of the new constitutional text provides that the rights and guarantees “established in the Constitution and in international human rights instruments shall be directly and immediately enforceable by and before any judicial or administrative public servant, sua sponte or at the request of one of the parties.”
 The Constitution also sets forth the obligation of the State to guarantee human rights and the obligation of the legislature to bring the regulatory framework into line with the rights recognized by the Constitution and by the human rights treaties to which Ecuador is a party.
 For its part, Peru set forth in Final and Temporary Provision Four that “the provisions on the rights and freedoms recognized in the Constitution shall be interpreted in accordance with the Universal Declaration of Human Rights and the international treaties and agreements on those rights and freedoms ratified by Peru.”
 It should likewise be noted that a great number of constitutions of the Americas incorporate international treaties in the so-called constitutional supremacy clauses, which establish the order of priority of the different sources of domestic law in those countries.
 

11. Finally, a third option for the incorporation of international law arises when the text of the constitution neither refers directly to any treaty nor makes general references to international law, but incorporates a general opening clause, which may be one of two kinds: a substantive clause whereby the recognition of the rights established in the constitution does not exclude other rights pertaining to the individual; and a more procedural clause, by virtue of which the constitutions require that States comply in good faith with the agreements recognized in their international treaties. 

12. An example of the “substantive” clauses is provided in Article 33 of the Argentine Constitution, which states that, “the declarations, rights and guarantees enumerated in the Constitution shall not be understood to deny other rights and guarantees that are not enumerated, but which stem from the principle of the sovereignty of the people and the republican form of government.”
 In the same vein, the Ninth Amendment to the Constitution of the United States provides that, “the enumeration in the Constitution, of certain rights, shall not be construed to deny or disparage others retained by the people.”
 Ecuador, for its part, provides in Article 11 of its constitution that the recognition of rights established in the constitution and in the international human rights instruments “shall not exclude other rights derived from the dignity of individuals, communities, peoples and nationalities, which are necessary for their full development,”
 and Colombia and Venezuela have provisions that use nearly identical language to establish this principle.
 
13. It is also notable that certain countries incorporate constitutional formulas that refer to general concepts contained in international human rights treaties. Thus, for example, Article 226 of the Constitution of Brazil provides that it is the duty of the State to ensure the "dignity" of children and adolescents. Similarly, the Bolivian Constitution establishes that the State is based “on the values of unity, equality, inclusion, dignity, liberty, solidarity, reciprocity, respect, complementarity, harmony, transparency, equilibrium, equal opportunity, social and gender equity in participation, common welfare, responsibility, social justice, distribution and redistribution of social goods and products."
 The Constitution of Ecuador holds that the National Legislature must adapt the domestic legal framework not only to the rights contained in the Constitution and in international treaties but also with respect to the rights "necessary to guarantee the dignity of the individual, or of communities, peoples and nationalities."
 Through these types of clauses that use general concepts, judges can incorporate rights contained in international instruments. 

14. In the same way, there are examples of “procedural” clauses in those provisions that impose upon different authorities the obligation to comply with the international agreements of States. Such is the case of the Constitution of Ecuador in relation to the President (Article 147) and the National Equality Councils (Article 156), to cite just two examples. Moreover, the constitution itself establishes a legal remedy for noncompliance aimed precisely at guaranteeing compliance with the judgments and reports of international bodies.
 

15. Even in the abovementioned cases of substantive and procedural clauses that contain general references, the case law has demonstrated in practice that it is possible, based on the general standards of interpretation of international and constitutional law, to make use of the inter-American legal standards. To this end, national judges have turned to notions such as the "special and privileged treatment" of international human rights instruments. 

16. Thanks to these transformations, the case law from important courts in the region has incorporated international human rights law into domestic law through the direct enforceability of international treaties or the interpretation of constitutional rights in view of the doctrine and case law of the inter-American bodies responsible for the authentic interpretations of those treaties. 

17. In light of the concerns that exist with regard to these forms of complementarity between international human rights law and domestic law, it is sufficient to say in this chapter that it is derived from the voluntary option of each one of the States that has agreed to comply, in good faith, with the provisions of international human rights law. As is well known, such provisions can only be complied with if they are enforced in the domestic legal system, with the objective of protecting, guaranteeing and promoting the human rights of the inhabitants of the respective State. Indeed, the international human rights treaties recognize legal prerogatives that may be enforced by the inhabitants of States’ own countries, that is to say, by individual rights-holders besides other States. This specific nature of human rights treaties, which distinguishes them from other public law treaties, has been recognized by the different international courts and bodies, including the bodies of the inter-American system.
  
18. Based on the obligations to individuals arising directly from human rights treaties, local authorities are undertaking to overcome the classic theories that used to impose serious barriers to the domestic implementation of treaties, in order to concentrate on determining the best way to meet international human rights obligations in the interest of better protecting the individual in his own country. Indeed, the case law of several States that are signatories to international human rights treaties—including those theoretically attached to the dualist theory—has approached a monist-like interpretation when dealing with human rights treaties. This has enabled judicial authorities to take the international standards into consideration as tools that support their legal reasoning or conclusions of law. This “de facto monism” assumes the consideration of international treaties as tools for interpretation, which enables the courts to use them directly in matters regarding the protection of human rights.
19. Finally, as already suggested, another argument in favor of the domestic incorporation of international standards stems from the obligation that international law imposes upon the States, embodied in the concept of pacta sunt servanda. By virtue of this principle, a State may not invoke provisions of its national law to justify noncompliance with international obligations. Complementarily, the principle of pacta sunt servanda gives rise to a positive obligation for States to adapt their domestic legal systems to the international obligations assumed. 

20. Nevertheless, it is important to mention here that although both international human rights law and constitutional law are incumbent upon all branches of government, national judges are, in general, the ones who have led this process to incorporate the provisions of international human rights law into domestic law. On this point it is worth recalling that, ultimately, the ability of States to correct human rights violations in the domestic legal system depends upon national judges, given that they are the ones called upon to investigate and try the cases in which such violations are at issue. If they do so in accordance with the requirements of international standards, the judges will be able to prevent the intervention of the international systems for the protection of human rights. This is another reason why the judicial incorporation of these standards is fundamental not only for obtaining effective substantive justice but also as a safeguard for the international responsibility of States. 
21. In the same way, the judicial practices that are presented in this chapter indicate that if high-ranking judges, especially those in the constitutional courts, assert consistently and rigorously in their decisions that the judicial incorporation of international human rights standards is imperative, and if they make their case law binding upon other judges, they will be able to generate a multiplier effect on the decisions of other judges.

22. Finally, it is important to consider that the decisions of the different bodies of the inter-American system for the protection of human rights can be valuable to the national authorities in three ways: (i) they serve as criteria for the interpretation of the standards enshrined in the international treaties, given that those bodies are their authorized interpreters; (ii) they are particularly important as guidelines for identifying acts or omissions inconsistent with the rights recognized in the Convention; and (iii) they are guidelines for the States to take measures that seek to guarantee the observance of human rights and prevent future violations.
23. The cases discussed in this section prove that many of the obstacles to domestic incorporation of international law identified by legal practitioners can be overcome through legislative reforms or the judicial interpretation of the constitutional texts of the countries of the region. 
B. Incorporation of standards on freedom of expression through legislative reform

24. During 2009, at least two legislative reforms of note were undertaken. First, as explained below, the State of Uruguay eliminated the penalties for the dissemination of opinions or information concerning public officials or matters of public interest, except when the person allegedly harmed is able to demonstrate actual malice.
 In addition, Argentina, as a result of the judgment in the Case of Kimel v. Argentina,
 proceeded to decriminalize the criticism of matters of public interest. The Office of the Special Rapporteur views these legislative advances positively and finds that they contribute decisively to protecting freedom of expression and promoting stronger public debate under democratic conditions. For purposes of disseminating these measures, their fundamental characteristics are outlined below. 

1.
The decriminalization of speech concerning matters of public interest in Uruguay
 

25. The Executive Branch introduced a bill before Congress with the aim of amending the criminal provisions that regulated subsequent liability for the broadcasting of any expression, opinion and/or dissemination of interest to the public. The Executive Branch intended to promote regulations on the activity and responsibility of the press in accordance with the “standards established under international human rights law.” In particular, according to the bill's preliminary recitals, it sought the “incorporation of the prior history of the inter-American system for the protection of human rights, from the IACHR as well as the Inter-American Court.”

26. The Office of the Special Rapporteur is pleased by these important reforms to the Criminal Code and the Press Law, which were ultimately passed by the legislature on June 10, 2009. Several aspects of the law deserve to be highlighted, as they are an example of the way in which States can incorporate the inter-American standards directly through legislative means. 

27. First, while it did not totally depenalize, by enacting these reforms the State of Uruguay eliminated the penalties for the dissemination of opinions or information concerning public officials or matters of public interest, except when the person allegedly harmed is able to demonstrate actual malice. Thus, Article 4 of the law that was enacted establishes that any person who seeks to overcome the exemption from liability in defamation and libel cases must prove "the actual malice of the perpetrator in insulting individuals or violating their privacy."  Second, in spite of the fact that the reform does not repeal all forms of desacato, it substantially reduces the scope of application of this offense and states expressly that no person shall be punished for disagreeing with or questioning authority. Third, the new legislation eliminates penalties for offending or insulting national symbols or attacking the honor of foreign authorities. 

28. With regard to the application of inter-American legal standards, perhaps the most relevant point is that the new legislation states that the international treaties on the issue are governing principles for the interpretation, implementation and integration of the civil, procedural and criminal provisions on freedom of expression. Further, it recognizes expressly the relevance of inter-American legal standards, as well as their authorized interpretations. Article 3 of the law itself establishes that:

"The provisions set forth in the Universal Declaration of Human Rights, the American Convention on Human Rights and the International Covenant on Civil and Political Rights are governing principles for the interpretation, implementation and integration of the civil, procedural and criminal provisions on expression, opinion and dissemination, relative to communications and information. Likewise, the criteria contained in the judgments and advisory opinions of the Inter-American Court of Human Rights, and in the resolutions and reports of the Inter-American Commission on Human Rights, shall be taken into special consideration, provided that they do not lessen the standards of protection established under national law, or recognized by national case law." 
29. Thus, the National Legislature incorporated the international standards into the national legal system and made clear that the interpretation and application of the provisions in force must be guided by the highest standards on freedom of expression. 
2.
Amendments to the Criminal Code and the Press Law of Argentina to decriminalize speech in the public interest

30. On November 18, 2009, the Argentine Senate passed an amendment of the Criminal Code to decriminalize defamation offenses (injuria and calumnia). The initiative was introduced by the Executive Branch, which took it in part from a proposal submitted by a civil society organization, and had previously been passed in the House of Representatives on October 28, 2009. 

31. This bill moved through the legislative process in compliance with the orders of the Inter-American Court in its May 2, 2008 judgment in the Case of Kimel v. Argentina.
 In that decision, the Court ordered the Argentine State to amend its criminal laws on defamation offenses. In rendering this decision, the Inter-American Court took into consideration that “Criminal Law is the most restrictive and harshest means to establish liability for an illegal conduct,”
 and that “the broad definition of the crime of defamation might be contrary to the principle of minimum and ultima ratio intervention of criminal law.”
 The Inter-American Court’s judgment also held that, “an opinion cannot be subjected to sanctions, even more so where it is a value judgment on the actions of a public official in the performance of his duties.”

32. This reform eliminates penalties for the dissemination of opinions or information concerning public officials or matters of public interest. Indeed, the legislative reform contains four important points. First, the law eliminates the penalty of imprisonment for the commission of criminal defamation offenses, replacing it with a monetary fine. Second, the law establishes that in no case shall expressions that refer to matters of public interest, or expressions that are not affirmative, constitute criminal defamation. Likewise, the provision establishes that speech harmful to another person’s honor shall not constitute criminal defamation when it bears relation to a matter of public interest. Third, the law provides that any person who publishes or reproduces, by any means, defamation inferred by another, may not be considered the perpetrator of such defamation, unless the content was attributed in a manner substantially faithful to the pertinent source. Finally, the law establishes that a person accused of defamation shall be exempt from punishment if he makes a public retraction prior to answering the criminal complaint or in the act of doing so, and that such retraction is not an admission of guilt on the defendant’s part. With this measure, retraction is an effective mechanism of making reparations without resorting to criminal penalties.

C. Decisions of national courts that incorporate inter-American standards on freedom of expression

33. In this section the Office of the Special Rapporteur will discuss seven cases decided by courts in Brazil, Colombia, Chile and Mexico during 2009. The Office of the Special Rapporteur highlights these cases for their proper use of the inter-American standards on freedom of expression, and would like to invite more local courts to be aware of this practice and to inform the Office of the Special Rapporteur of their decisions so that those cases may be similarly highlighted in future reports.

1.
Judgment of the Federal Supreme Court of Brazil on the requirement of a professional degree for the practice of journalism

34. On June 17, 2009, hearing and deciding an extraordinary appeal, the Federal Supreme Court of Brazil ruled that the requirement of a diploma in journalism and professional registration with the Ministry of Labor, as a condition for the practice of the profession of journalism, is unconstitutional. In rendering its judgment the Court examined whether the mandatory degree requirement was an unjustified barrier to the exercise of freedom of expression. In its analysis, it incorporated expressly Article 13 of the American Convention and the relevant doctrine of the supervisory bodies for the enforcement of that treaty.  

a.
Brief summary of the case

35. The Federal Public Ministry, with the support of the Union of Radio and Television Companies of the State of Sao Paulo, filed a public civil action against an order of the Federal Regional Court of the Third Region. That order was based on Executive Order No. 972 of 1969, which required a person to have a diploma or university course in journalism registered with the Ministry of Education in order to engage in journalistic work. The Public Ministry argued that the law was contrary to the Brazilian Constitution, since it placed an unlawful restriction on the exercise of freedom of expression. 

36. The 16th Federal Civil Court of Sao Paulo admitted the case and found it properly filed in part. That decision was appealed by the representative of the federal executive branch. The proceedings were then forwarded to and heard by the Federal Regional Court of the Third Region. That court overturned the judgment of the court of first instance, as it found that the professional qualification requirements were not unreasonable. The Regional Court held that the practice of journalism has a relevant social function and carries with it significant professional responsibility, and therefore State regulation of the practice of that profession is justified in order to protect it from irresponsible practice and prevent potential violations of fundamental rights. According to the Court, these restrictions are justified by the Constitution itself, which authorizes the legislature to regulate specific professions. 

37. The Regional Court’s judgment was subject to an extraordinary appeal filed by the Federal Public Ministry and the Union of Radio and Television Companies of the State of Sao Paulo. The representative of the Union also intervened in that proceeding to defend the Regional Court’s interpretation. 

38. The Federal Supreme Court declared that Article 4(V) of Executive Order 972 of 1969, which established the requirement of a diploma from a university course in journalism in order to practice the profession, was inconsistent with the Constitution because it was an unlawful restriction on the right to freedom of expression enshrined in the Federal Constitution. 

b.
Legal Reasoning of the Court and incorporation of inter-American standards 

39. Through the abovementioned judgment, the Brazilian State set aside a restriction to the free exercise of the dissemination of opinions and information that had been established during the time of the military dictatorship and which was in flagrant contradiction to the case law of the Inter-American Court and IACHR doctrine. Along these lines, the Office of the Special Rapporteur views this case law very positively and notes the reasoning used by the Supreme Court to arrive at this conclusion. 

40. The first issue that the Supreme Court addressed was the scope of Article 5.XIII of the Federal Constitution, which authorizes the legislature to establish requirements and regulations for the exercise of specific professions. On this point, the Supreme Court stressed that this reservation of legal authority is not absolute and, therefore, must be in keeping with proper standards of reasonableness and proportionality.  

41. Accordingly, the Supreme Court then questioned whether the requirement of a professional degree to engage in journalistic activity could be considered a reasonable and proportionate regulation in a democratic society. To answer this question, the Supreme Court used inter-American doctrine and case law expressly. 

42. First, the Court sought to establish whether journalistic activity was related to or different from other professions that required a university degree in order to practice, such as medicine or law. The Supreme Court thus considered that journalism is a profession that is distinct from those others due to the fact that it is closely related to the exercise of freedom of expression. In this respect, journalism is “the very expression and dissemination of thought and information, in continuous, professional and remunerated form.”
 Therefore, journalism and freedom of expression are two activities that overlap due to their very nature and cannot be considered and treated separately. 

43. Based on this interrelatedness, the Supreme Court held that, “the requirement of a university diploma for the practice of journalism or the professional development of the freedoms of expression and information is not authorized by the Constitution, as it is a restriction, an impediment, a true, flat-out suppression of the effective exercise of freedom of expression, which is prohibited expressly by Article 220(1) of the Constitution.”
 

44. The Supreme Court found that the offending law did not pass the proportionality test, as it was a prior restriction on the exercise of the right to freedom of expression. According to the Supreme Court, any control of this type that interferes with access to journalistic activity is a prior control that constitutes real prior censorship of freedom of expression. 

45. The Office of the Special Rapporteur likewise notes the Federal Supreme Court’s use of the inter-American standards in support of its decision. To this end, the Court based its decision on Advisory Opinion OC-5/85, in which the Inter-American Court had already established that the requirement of a university diploma for the professional practice of journalism contradicts Article 13 of the American Convention. Accordingly, the Federal Court departed from the opinion of the Regional Court and the representative from the Executive Branch, who had opposed the use of the inter-American standards based on the notion that, if they were found to be binding, they should have been integrated into the national system with the rank of law, in which case the constitutional provision authorizing the legislature to regulate certain professions would take precedence. Although the Supreme Court did not discuss the legal ranking of those standards in depth, it found in practice that the inter-American bodies’ interpretation of the right to freedom of expression contained in Article 13 of the American Convention was a useful guide in the interpretation of the corresponding provision of the Brazilian Constitution on freedom of expression (Article 220).  

46. Likewise, the decision cited extensively to the considerations raised by the Office of the Special Rapporteur in Chapter III of its 2008 Annual Report, in the section entitled “Importance of journalism and the media for democracy; characterization of journalism under the American Convention.”

2.
Judgment of the Federal Supreme Court of Brazil finding the press law incompatible with the Constitution

47. The Federal Supreme Court of Brazil declared the country’s press law, which had been enacted during the military regime, incompatible with the Federal Constitution. To this end, it gave an in-depth explanation of the scope and importance of freedom of expression in a democratic system, using—among other sources—the international standards on the issue.

a.
Brief summary of the case

48. The Democratic Workers’ Party (PDT) filed a constitutional action called Arguição de Descumprimento de Preceito Fundamental (ADPF), alleging that the Brazilian press law was inconsistent with the principles and provisions of the Federal Constitution. The law had been established in 1967 during the military dictatorship that ruled the country at that time. The plaintiffs asserted that several provisions of the law resulted in practices of censorship and punished journalists for the commission of criminal defamation offenses with jail sentences more severe than those established in the Criminal Code. They argued that such provisions were inconsistent with the right to freedom of expression established by the Federal the Constitution of 1988, and therefore it was proper to declare unconstitutional the entire law challenged in the lawsuit.

49. Upon examining the charges alleged in the suit and finding that it was properly filed, the Supreme Court declared the law incompatible with the Federal Constitution. 

b.
Legal reasoning of the court and application of inter-American standards

50. The Office of the Special Rapporteur has expressed its satisfaction with this decision, as the press law had imposed severe penalties for criminal defamation offenses, and had permitted prior censorship and other measures that restricted the exercise of freedom of expression.
 The Supreme Court indicated that this legislation was contrary to the right to freedom of expression. The Office of the Special Rapporteur highlights this decision and the case law on the protection of freedom of the press and the relationship between the exercise of this freedom and democracy. 

51. The Supreme Court held that freedom of the press is a manifestation of the freedoms of thought, information and expression. Accordingly, full freedom of the press is the intangible heritage that demonstrates the political and cultural evolution of a people. According to the Court, given this intrinsic relationship between freedom of the press and democracy, the press must enjoy a freedom of action that is even greater than the freedom of thought and expression of individuals by themselves. The free press must likewise be plural; therefore, no monopolies or oligopolies must be allowed in this sector. 

52. Likewise, the Supreme Court stressed that the press is a natural forum for the shaping of public opinion and an alternative to the official version of events. In this regard, critical thought is an integral part of complete and reliable information. Thus, the exercise of freedom of the press ensures the journalist’s right to criticize any person, especially government agents and authorities. According to the Supreme Court, “journalistic criticism, due to its inherent relationship to public interest, cannot a priori be subject to legislative or judicial censorship.”  

53. According to the Supreme Court, the legal imposition of excessive monetary damages against communications media can, in and of itself, have a powerful chilling effect on freedom of the press. These kinds of damages violate the principle of proportionality of the restriction, and therefore violate freedom of expression. 

54. In addition, the Supreme Court held that the State cannot, through any of its bodies, determine in advance what journalists may or may not say. Consequently, the Court decided that the press law should be declared unconstitutional in its entirety.  

55. Based on these considerations, the Supreme Court ruled that there was an insurmountable substantive incompatibility between Press Law Law 5.250/67 and the Federal Constitution. The Court held that, in the future, potential abuses committed by journalists or communications media shall be subject to ordinary law. 

3.
Judgment T-298/09 of the Constitutional Court of Colombia, on confidentiality of sources

56. On April 23, 2009, in tutela [writ for the protection of constitutional rights] judgment T-298 of 2009, the Constitutional Court of Colombia protected the right to confidential sources, citing expressly the inter-American standards on freedom of expression. 

a.
Brief summary of the case

57. In February of 2007, a Colombian newspaper published an article entitled, “Neiva Hospital Employees Turn on the Fan.” According to the article, some doctors at the region’s public hospital had given the reporter a letter condemning serious acts of corruption on the part of its director. The doctors indicated that one of those illegal acts "may have been" the financing of a senator's campaign. Given that the doctors had requested anonymity, the article neither identified nor mentioned by name those who had allegedly signed the letter. Nevertheless, the article mentioned that “the complaints have already been submitted to the Office of the Prosecutor General of the Nation, the Office of the Anticorruption Czar and the Attorney General’s Office.” 
58. The senator in question alleged, among other things, that by virtue of the publication, the public had been left with the erroneous perception that he was involved in the acts of corruption that took place at the El Huila Hospital, and that this adversely affected his fundamental rights to honor and reputation. For this reason, he asked the newspaper for the letter signed by the doctors who made the allegations.  

59. After hearing the case, and following an exhaustive examination of the right of correction and the confidentiality of journalistic sources, the Constitutional Court denied the plaintiff’s right to see the confidential letter that had given rise to the proceedings or to oblige the newspaper to provide the names of those who had made the allegations. 

b.
Legal reasoning of the court and application of inter-American standards 

60. In deciding the case, the Constitutional Court began by distinguishing the type of speech involved in the situation that was complained of. Thus, the Court framed the case according to the standard of the democratic interest of information relating to public affairs. From there, the Constitutional Court reiterated its doctrine on the “greatest breadth and resistance" of the right to freedom of expression in these cases.

61. At the same time, the Constitutional Court recognized that the reinforced protection of this right does not mean that it has no limits. In the words of the Constitutional Court: “Even though political speech and the criticism of public officials is subject to fewer limitations than perhaps the exercise of this right in other areas of lesser public relevance, it is certain that even in those cases freedom of expression has limits.”
 To the extent that in this case the right is accorded reinforced but not unlimited protection, it is necessary to determine what types of limitations to its exercise may be permissible. Here, the Constitutional Court made use of the inter-American standards to establish the framework of permissible restrictions. On this issue, the Colombian Court states: 

The general framework of admissible limitations to freedom of expression is provided in Article 19 of the International Covenant on Civil and Political Rights, and Article 13 of the American Convention on Human Rights, which guide the interpretation of Article 20 of the Constitution and other related provisions. A careful reading of these provisions reveals that the limitations to freedom of expression (in a strict sense), information and press, must meet the following basic requirements in order to be constitutional: (1) they must be set forth in laws that are drafted clearly and precisely; (2) they must pursue certain compelling objectives; (3) they must be necessary to accomplish such objectives; (4) they must be subsequent to and not prior to the expression; (5) they must not constitute censorship in any of its forms, which includes the requirement of maintaining neutrality with respect to the content of the expression that is limited; and (6) they must not affect the exercise of this fundamental right excessively.

62. On the issue of confidential sources, the Constitutional Court found that “the inviolability of professional privilege (confidentiality of sources) allows a journalist to maintain confidentiality with regard to the existence of specific information, its content, its origin or source, or the manner in which he obtained such information. The confidentiality of sources is a right that is fundamental and necessary to protect the true independence of the journalist, so he may practice the profession and satisfy the right to information without indirect limitations or threats that hinder the dissemination of information relevant to the public.”
 

63. The Constitutional Court has considered the interpretation of the bodies of the inter-American system of human rights to be an authentic interpretation of the treaties of that system. Such interpretation is doctrine that is relevant in determining the scope of fundamental constitutional rights. Consequently, to find the scope of the right to freedom of expression and the guarantee of confidentiality of sources, the Court quoted verbatim Principle 8 of the Declaration of Principles,
 and the corresponding doctrine formulated by the Office of the Special Rapporteur, according to which “confidentiality is an essential element in the undertaking of journalistic work and in the role conferred upon journalism by society to report on matters of public interest.”
64. On the importance of the confidentiality of sources, and in light of the fact that the journalist who wrote the article in question had already had to flee and take refuge elsewhere because of the threats that the publication had provoked, the Constitutional Court stated: “Above all, in those cases involving large-scale criminal or mafia organizations, which have no scruples when they intimidate a source to prevent the revelation of information that may affect their interests, the confidentiality of the source becomes a privileged guarantee so that brave and independent journalism can do its work. (…) In those cases, greater diligence is required of journalists in the corroboration and assessment of information, but they cannot be required to reveal the source…”

65. In view of the foregoing arguments, the Constitutional Court found that the journalist and the newspaper had the full constitutional right to maintain the confidentiality of the source of the information published. In the Court’s opinion, although it was true that the senator affected by the information could have defended his rights much better had he known the identity of the authors of the letter quoted in the newspaper, it was also true that such information was subject to the right to protect sources and, consequently, could be kept confidential by the newspaper. 

4.
Judgment of the Labor Court of First Instance in Valparaíso in Chile: social protest and freedom of expression

66. On August 31, 2009, the Labor Court of First Instance in Valparaíso, in deciding a petition for the protection of constitutional rights in a labor-related case (tutela laboral), applied the inter-American standards on social protest and freedom of expression in order to protect a group of workers whose right to protest was being limited unlawfully.  
a.
Brief summary of the case

67. The president of the labor union of the company El Mercurio Valparaíso S.A.P. filed a petition for the protection of constitutional rights against his employer, a communications medium in the city of Valparaíso. His main objectives were: to obtain an order for the employer to turn over some photographs taken of the workers during a labor union march; the implementation of specific reparations measures; and the imposition of the fines established in the Labor Code against the employer for having violated the rights of the workers affiliated with the union.
68. The events giving rise to the case occurred in the context of the negotiation of a collective bargaining agreement between the unionized workers and the communications medium. This negotiation began in the month of April, 2009, and continued until May, 2009. In this context, on April 16, 2009, the union leaders, with the authorization of its members, participated “for the first time in its 182-year history” in a march convened by the Central Workers Union (CUT).  

69. According to the statement of facts set forth in the judgment, the director of the newspaper La Estrella de Valparaíso, which was part of the group of companies sued, met with the workers and warned that photographs and videos would be taken of the workers who participated in the march, for purposes of later firing them. The march was held on the scheduled date and several employees of the defendant company participated in it. A company director was caught by another communications medium taking pictures of the march from a balcony at the newspaper’s facility. In addition, the head of the newspaper’s human resources department and the head of the administrative unit appeared that day in the company’s lobby to watch and monitor which employees participated actively in the march. 

70. The workers alleged that those acts violated their fundamental rights to freedom of expression, assembly and equality. The workers argued that the taking of photographs with the threat of termination, in addition to the workplace monitoring, violated their right to assembly and to expression, insofar as marches and protests are forms of expression that a State must respect and guarantee and that the newspaper must tolerate. 

71. The company had two defense arguments. First, it maintained that the march was a subject of journalistic interest, and therefore it was justifiable that a written communications medium would seek to cover it by taking pictures. In addition, the representatives of the company asserted that the taking of photographs did not in itself violate any right, as subsequent to these events none of the workers who had participated in the march was fired. They argued that this demonstrated that the newspaper’s coverage had been guided strictly by a journalistic interest and did not aim to retaliate against the workers involved in the march.  

72. Upon examining the facts and the allegations of the parties, the Court of First Instance ruled that the defendant company had violated the workers’ freedom of expression. The Court therefore ordered the company to pay the court costs. The Court further ordered the company—in the case that the alleged photographs had been taken—to refrain from using those images or any other type of records that could harm the union or its members. It denied the claims alleging violations of the right to assembly and equality, as well as the request for the imposition of fines. 

b.
Reasoning of the court and application of inter-American standards 

73. The Office of the Special Rapporteur notes the dual use of the inter-American standards in this judgment. First, the court used the inter-American standards to determine the legal framework applicable to the specific case. In addition, the rules of interpretation used in the regional case law and doctrine were also used by the court to resolve the issue at the heart of the case. 

74. From the beginning of the case, the judge integrated the inter-American standards into the relevant legal framework to reach a decision. Thus, the applicable legal standards were set based on both the constitutional provisions (Art. 19.12 of the Constitution of the Republic) and the inter-American provisions (Art. 13 of the American Convention; Art. IV of the American Declaration; Art. 4 of the Inter-American Democratic Charter).
 To this end, the court used the tools of harmonization and legal integration that are part of the Chilean Constitution itself (Art. 5.2). Based on this constitutional provision, the court found that it was possible to integrate into the constitutional legal framework “other guarantees that are enshrined and recognized in international treaties ratified by Chile and that have been incorporated thereby into domestic law.”
 This inclusion broadened considerably the legal framework applicable to the specific case. 

75. Second, the very content of these national and international standards benefited from the interpretation of the right to freedom of expression in inter-American case law. The legal argument that justifies the application of the right to freedom of expression to the analysis of the case is based on inter-American doctrine, as systematized in the reports of the Office of the Special Rapporteur. Based on this doctrine, the judge recognized the triple role this right plays in the inter-American system: as an individual right of every person, as a channel for democratic expression, and as a key tool for the exercise of other rights.
 

76. Based on this last attribute and bearing in mind the doctrine produced by the Office of the Special Rapporteur, the national court linked the violation of the right to protest (right to assembly) with freedom of expression. This enabled it to conclude that “social protest is one more collective form of expression." By virtue of this principle, it concluded that “the involvement of workers in mass social acts falls within the sphere of protection of the fundamental guarantee under examination [the right to freedom of expression].”
 As such, the potential employer retaliations against the workers who participated in the public demonstration and the acts of intimidation (filming and taking photographs) are facts that must be examined from the perspective of the right to assembly as well as the right to freedom of expression.

77. But the incorporation of this standard had fundamental substantive and procedural consequences in the decision of the case. According to Chilean labor law (Art. 485 of the Labor Code), the right to assembly is excluded from the sphere of protection of the petition for constitutional relief in a labor matter (tutela laboral), which was the action the workers had filed. However, freedom of expression can in fact be subject to judicial relief through this procedure. Thus, the Court decided the case based on standards on freedom of expression developed by the inter-American bodies, and it refrained from examining the facts from the perspective of the right to assembly protected by the Chilean Constitution. A different decision would have made it impossible for the court to reach the merits of the case for want of subject matter jurisdiction.

78. Once the legal framework was identified and the jurisdiction of the court was established, the judgment proceeded to compare the right to freedom of expression with the facts of the case in order to determine whether there had been any conduct that was prohibited by the pertinent provisions. The judgment turned then on examining whether the employer’s acts were justified in the exercise of its rights (including freedom of expression), or whether, to the contrary, the acts alleged exceeded the scope of this sphere of protection and therefore violated the fundamental freedoms and rights of the union and its members. 

79. To solve this legal problem, the judge again made proper use of international standards. In addressing the problem, in its judgment the court conducted a balancing test based on the rules set by the case law of the inter-American system.  Based on this case law, the court set out to determine whether the employer’s acts were consistent with the principle of proportionality, understood under the three assumptions specified by the IACHR and the Inter-American Court: the criteria of suitability, necessity and proportionality, stricto sensu.
 In the application of this test to the specific case, the Court concluded that “the previously described monitoring that took place does not pass the test of necessity. It was not essential, and although it is true it is suitable, this lack of necessity renders unjustifiable the restriction to the fundamental right to freedom of expression that such measure entailed for the workers who were members of the complainant labor union.”
 This decision demonstrates how the inter-American standards are not only useful when establishing the content and scope of abstract rights but also provide tools of interpretation that enable the national courts to apply those standards to specific cases where competing rights are at stake. 

80. The Office of the Special Rapporteur notes the use that this court decision makes of the instruments provided by the inter-American system on legal standards and rules for the resolution of situations in which the exercise of rights is limited or violated. The decision also demonstrates how a dialogue can be established between national substantive laws and the standards of the inter-American system, and between the rules for case resolution and constitutional interpretation used by the national courts and the standards of the inter-American system for the protection of human rights. In this respect, the Office of the Special Rapporteur appreciates that during this year the Valparaíso Court has made use of the compilation of standards contained in the Office’s 2008 Annual Report. Indeed, the report of the Office of the Special Rapporteur specifically served the Judge in the case for three purposes. First, it was useful in establishing the scope and meaning of the right to freedom of expression in general.
 Second, it was useful in defining the specific content of the relationship between freedom of expression and social mobilization.
 Finally, the report was useful in establishing the legal framework on which the final decision was based.
 
5.
Decision of the Supreme Court of Mexico on the unconstitutionality of vague criminal laws that protect the honor and privacy of public officials

81. In its amparo [appeal for relief under the Constitution in a case of violation of civil rights] judgment of June 17, 2009, the Supreme Court implemented the inter-American standards on freedom of expression expressly in declaring the admissibility of the amparo action of a director of a communications medium. The director had been criminally convicted of the offense of "attack on privacy," for having published an article about a government official. The Supreme Court, with the express application of the inter-American standards on the issue, found that the State of Guanajuato’s criminal provisions to protect honor and privacy were incompatible with the Constitution. 
a.
Brief summary of the case

82. On December 23, 2004, an interview was published in a regional communications medium in the State of Guanajuato. In that interview, a former municipal public servant made statements concerning activities that he had had to perform, and orders he had received during the time he worked as a driver for the Municipal President of Acámbaro. As a result of that publication, the public official filed a criminal complaint alleging that "everything that had been published was untrue, that those statements caused him dishonor, discredit and harm—by indicating, inter alia, that he had made improper use of public funds—and that they discredited him and made a fool of him as a public official.”

83. The Public Prosecutor named the director of the communications medium as the alleged perpetrator of the crime of attacks on privacy. On January 25, 2007, the Trial Judge for Civil and Criminal Matters of the Acámbaro Judicial District convicted the defendant for the offense of attacks on privacy, and imposed a prison sentence of three years, one month and fifteen days. The judge also denied the defendant the privileges of probation and commutation of the sentence, but granted him a substitute sentence of community service. The judgment was appealed. The appellate court amended the judgment with respect to the reparation of the harm but affirmed the rest of the holding. 

84. The director of the communications medium filed an action for direct amparo against the criminal conviction. The court of first instance denied the amparo, and the plaintiff filed a motion for review before the Three-Judge Court, which affirmed the lower court’s decision. The Three-Judge Court based its decision on the following considerations: i) freedom of expression has limits, and the legislature may specify them in the regular performance of its regulatory duties; ii) the offense in question considers an attack on privacy to be all statements or expressions made in print, or in any other manner circulated publicly, which expose a person to hatred, scorn or ridicule, and can cause harm to his reputation and interests; iii) the attacks covered by the Press Law of the State of Guanajuato are a valid limitation to constitutional guarantees insofar as they refer to privacy but not to the conduct of public officials in the performance of their official duties; and iv) the protection of the reputation of individuals is a justified limitation to the work of the communications media.

85. The Three-Judge Court ordered that the case be forwarded to the Supreme Court of the Nation, because it alleged the unconstitutionality of the state criminal law pursuant to which the criminal penalty was imposed. The Supreme Court overturned the amparo judgment, declared the unconstitutionality of several articles of the Press Law of the State of Guanajuato, and thereby overturned the criminal sentence imposed against the director of the communications medium. 

b.
Legal reasoning of the court and application of inter-American standards

86. In this monumental decision, the Mexican Supreme Court overruled the court decisions in both the criminal case and the amparo suit, holding that they violated the right to freedom of expression recognized by the Mexican Constitution and the American Convention. Essentially, the Court found four reasons to arrive at its conclusion: 1) the legal reasoning of the lower courts reflected an erroneous understanding of the role the law plays in the development and consolidation of fundamental rights; 2) the legal reasoning reflected an erroneous understanding of what is entailed in resolving a conflict between fundamental rights in a specific case; 3) the courts operated with an improper understanding of public officials’ right to honor and to privacy; and 4) there was an incorrect interpretation of the Constitution that led to a prison sentence based on Articles 1, 3, 4, 5, 6, 7 and 8 of the Press Law of the State of Guanajuato, which must be declared unconstitutional.

87. The Office of the Special Rapporteur would like to emphasize that the legal reasoning of the Supreme Court was based, in large part, on the standards that the inter-American system has developed on the subject. As was established expressly in the text of the judgment, the Supreme Court availed itself in its decision of the judgments and advisory opinions of the Inter-American Court, as well as the decisions and recommendations of the Inter-American Commission and the reports and opinions of the Office of the Special Rapporteur. In this respect, there are four highly relevant issues involved in the incorporation of the inter-American standards into national law.  

88. First, the Supreme Court affirmed the content and scope of the right to freedom of expression protected by the inter-American system in the broad sense. At the same time, the Court recognized that the exercise of that right entails duties and responsibilities for the person expressing himself. In the words of the Supreme Court, “the freedoms of expression, press and information enshrined in the Constitution and in the treaties have limits.”
 These limits are specified strictly by the international treaties and by the Constitution of Mexico. In this regard, the Supreme Court establishes that the above “does not mean that any legal regulation presented as a manifestation of those limits is automatically legitimate."

89. The Supreme Court thus turned to the inter-American standard to evaluate the admissibility of limitations to the right to freedom of expression. Consequently, it understood that any limitation must meet several substantive and procedural requirements. The mere existence of a law that expressly sets limits is not sufficient for the restrictions it establishes to be considered valid. On this point, the Supreme Court looks to the inter-American case law that has considered in general terms that fundamental rights must be exercised with respect for other rights, and that the State plays a key role in the process of harmonization, through the establishment of the limits and responsibilities necessary for that harmonization.

90. Second, the Supreme Court acknowledged the existence of a differentiated standard of protection for different types of speech, especially in terms of the reinforced protection of specially protected speech, as has been developed in the case law of the inter-American system. Particularly important in the case at hand is the Court’s analysis of the protection of political speech, and speech concerning matters of public interest, in relation to the protection of the privacy of the public official involved in the events. The Supreme Court began by weighing the role of the subjects involved in the events, noting the significance to the case that “the holder of the right to privacy who wishes to have his rights preserved through the use of the criminal law is, or has been, a public official.”
  
91. This precision enabled the Supreme Court to apply a specific standard to the facts of the case: the greater protection accorded to expressions, information and opinions relevant to matters of public interest . It is notable that the IACHR has asserted that the use of criminal mechanisms to penalize expressions concerning matters of public interest or public officials, candidates for public office or politicians violates per se Article 13 of the American Convention, as there is no compelling social interest that justifies it, it is unnecessary and disproportionate, and furthermore it may constitute a means of indirect censorship given its intimidating and chilling effect on speech concerning matters of public interest.
 As an educational exercise, it is worth quoting the manner in which the Supreme Court internalized those standards: 

One of the most agreed-upon specific rules in the sphere of comparative law and international human rights law—precipitated by repeated exercises in the balancing of rights, including those meant to examine the legislature’s balancing tests in general provisions—is the rule according to which individuals who perform or have performed public duties (in the previously defined broad terms), as well as candidates for public office, have a right to privacy and honor that is generally less protected than that of ordinary citizens when confronted by the acts of the mass media in the exercise of the rights of expression and information.

92. Following this doctrine, the Supreme Court stated that in cases where the right to the honor of public officials conflicts with freedom of expression, the balancing test must start with the prima facie priority of freedom of expression, which acquires a greater weighted value because it deals with a kind of speech that is accorded special protection under the American Convention. In the opinion of the Supreme Court, the freedom to impart and receive information protects vigorously the expression and dissemination of information on political issues and, more broadly, on matters of public interest. Political speech is more directly related than other types of speech—for example, commercial advertising speech—to the social aspect and the institutional functions of the freedoms of expression and information. Therefore, the protection of its free circulation is especially relevant so that these freedoms can properly perform their strategic functions in the shaping of public opinion, within the structure inherent to representative democracy.

93. Third, the Supreme Court referred to the type of limitations compatible with Article 13 of the American Convention. The central issue on this point was to determine whether the criminal penalties established by the state law could be considered valid measures for the subsequent imposition of liability for the abusive exercise of the right to freedom of expression. This reasoning proceeded on the basis that inter-American law requires that, to repair the harm caused by such abusive exercise, the States must choose the means least costly to freedom of expression. On this point, the Court reproached the Three-Judge Court for failing to apply this standard and for not having analyzed the relevance of the application of criminal law to the case. The Court held expressly that "there is no trace of any analysis designed to determine the conditions under which the need for limits could be so strong and intense as to justify the use of the criminal law (the most intense and dangerous instrument in the limitation of rights, which must be a tool of last resort in a constitutional democracy)."

94. The Supreme Court thus established—in a manner similar to how the inter-American case law has—that the subsequent imposition of liability for imparting specially protected speech that allegedly violates the honor of public officials or other individuals related to the performance of public duties cannot be a necessary, suitable and proportionate judicial response unless the following conditions, inter alia, are met: a) legal support and clear language; b) specific intent to cause harm or clear negligence (actual malice); c) actual, verified harm; and d) varying degrees of liability and the minimization of indirect restrictions.  

95. Upon applying this test to the specific case, the Supreme Court found that several provisions of the Guanajuato Press Law were contrary to the right to freedom of expression protected by the Mexican Constitution and by the American Convention. To start, the Supreme Court found that Article 1 of the Press Law of Guanajuato should address especially serious and clearly verified attacks on reputation. However, in referring simply to statements or expressions that expose a person to hatred, scorn or ridicule, or that can harm his reputation or interests, Article 1 criminalized even cases in which the harm to a person’s good reputation was merely a possibility. Furthermore, the Supreme Court found a lack of specificity and excessive breadth of other expressions in other articles. In view of these considerations, the Court concluded that the law did not meet the conditions of the principle of precision encompassed by the general principle of criminal legality. It found that it also failed to meet the requirement, functionally equivalent in this case, that all restrictions to freedom of expression be established in advance in a law that is drafted clearly and precisely. Thus, according to the Supreme Court, “The Press Law of the State of Guanajuato is a statute, but it is vague, ambiguous, overly broad and open: it does not meet the basic conditions that would enable it to be classified as a constitutionally (and conventionally) admissible restriction to the rights protected under Articles 6 and 7 of the Constitution.”

96. Finally, the judgment of the Supreme Court makes reference to the exercise of freedom of expression through the communications media and its relationship to democracy. On this issue, the Supreme Court pointed out, for example, that the mass communications media play an essential role in the collective function of freedom of expression. Thus, based on Advisory Opinion OC-5/85 of the Inter-American Court, the Mexican court stressed that “the communications media are among the basic shapers of public opinion in current democracies, and it is essential that conditions be assured for them to accommodate the most diverse information and opinions.”

97. The Supreme Court distinguishes in its analysis between the forming of opinions and the circulation of information. It recalls that only the second type of speech can be required, as stated in the Constitution, to be “true and impartial” information. Nevertheless, the Supreme Court calls for a correct interpretation of the scope of those terms, which is quite relevant in the context of constitutional litigation. 

98. Once again, the Supreme Court undertakes an integrated interpretation between the requirements of truthfulness and impartiality set forth in the Mexican Constitution and the standards set by the inter-American bodies. Thus, the Court stated that "truthful" information does not imply that it must be "true," that is, clearly and incontrovertibly certain. In the Supreme Court’s opinion, "to require this would distort the exercise of rights.” Under this understanding, the mention of truthfulness entails simply a requirement that the reports, interviews and journalistic articles meant to influence public opinion be supported by a reasonable practice of research and fact-checking aimed to determine whether what is to be disseminated is sufficiently based in reality. The informer must be able to demonstrate in some way that a certain standard of diligence has been respected in the verification of the facts he is reporting, and if he does not arrive at indubitable conclusions, the information must be presented in such a way as to give that message to the reader. He must suggest with sufficient clarity that there are other points of view and other possible conclusions regarding the facts or events recounted. As for the requirement of impartiality, the court recognized that this requirement does not demand absolute impartiality; rather, it is a barrier against the intentional dissemination of inaccuracies and against the unprofessional treatment of information whose dissemination always has an impact on the lives of the individuals involved. What the Supreme Court essentially does is adopt the standard of actual malice to define potential subsequent liabilities. 

99. In sum, the Office of the Special Rapporteur appreciates the Supreme Court’s use of the doctrine and case law compiled by the Office in its 2008 Annual Report. Indeed, as mentioned, in establishing its doctrine on the requirements for the subsequent imposition of liability for specially protected speech that allegedly violates the honor of public officials, the Supreme Court mentions expressly that it found support in the standards set forth in “paragraphs 64 and 63 of Chapter III of the 2008 Annual Report of the Office of the Special Rapporteur for Freedom of Expression of the Organization of American States, published in May of this year.”

6.
Decision of the First Chamber of the Supreme Court of the Nation of Mexico on the special protection of the right to freedom of expression concerning matters that may be in the public interest

100. On October 7, 2009, the Supreme Court of the Nation in Mexico, in deciding a direct amparo case, implemented the inter-American standards on the special protection of the right to freedom of expression with respect to matters that may be of public interest.

a.
Brief summary of the case

101. A Mexican citizen, the wife of a former President of the Republic, filed an ordinary civil action against a journalist and the communications media (a magazine) that employed her. The plaintiff alleged that the journalist and the magazine had violated her rights to privacy and honor, in an article the magazine published about the reasons for which the plaintiff had requested the annulment of her first marriage. As a result of this alleged harm, the plaintiff requested the payment of money damages for the pain and suffering caused by the journalist and the magazine; she further requested that the court order the publication in the defendant magazine of the judgment of the civil court under the same terms in which the article had been published.
102. The lawsuit was heard in the Twelfth Civil Court of the Federal District, which ruled for the plaintiff. First, the Court ordered the journalist and the magazine to pay damages jointly. Second, the court ordered the journalist and the magazine, again jointly, to publish a summary of the judgment in the magazine. 

103. The defendants filed an appeal that was heard by the First Civil Division of the Superior Court of Justice of the Federal District. That court overturned in part the judgment of the court of first instance. On one hand, the court found that the magazine had no liability for the violation of rights, based on the following arguments: i) the information published in the magazine was simply a reprint of a report previously published in a book (accurate report); ii) there was no criticism or opinion given by the editor in the presentation of the information; iii) it had not been proven that the information was false or inaccurate; and iv) the information was of public interest in that it concerned a public figure, as the plaintiff was the wife of the President of the Republic and, therefore, it was common knowledge that the plaintiff was the “country's first lady.” 

104. On the other hand, the Court affirmed the sentence against the journalist, but decided to reduce the amount of the money damages. According to the court, the journalist had already published the same information in a book, to which the plaintiff had not consented. As such, the publication of the same information in the defendant magazine was a new act on the part of the journalist, from which it is inferred that the journalist acted with malice and with the clear intention of harming the plaintiff’s reputation and privacy. Consequently, the court ordered the journalist to publish an excerpt from the judgment in the newspaper El Sol de México at her own expense. 

105. The plaintiff was dissatisfied with this decision and filed for protection and relief in the federal courts. The First Chamber of the Supreme Court of the Nation, in its judgment of October 7, 2009, found all of the violations alleged by the plaintiff to be unfounded. 

b.
Legal reasoning and application of inter-American standards

106. In the opinion of the Office of the Special Rapporteur, the value of this decision is two-fold. First, it affirms the case law on the application of the inter-American standards on the special protection of the right to freedom of expression with regard to matters that may be of public interest, as set forth in the judgment discussed in the above paragraphs. Furthermore, in this decision the Supreme Court established important criteria for deciding cases involving alleged conflicts between the exercise of freedom of expression and the privacy of public or well-known figures. 

107. First of all, the Supreme Court reiterated, based on the standards set by the Inter-American Court in the Herrera Ulloa v. Costa Rica case, that “one of the means by which the circulation of information and public debate are most powerfully limited is the imposition of civil or criminal liability against journalists, for their own acts or the acts of others.”
  Bearing this situation in mind, the Mexican case-law, adopting the inter-American standards, reiterated the need to apply specific rules for the resolution of conflicts among expression, information and honor in cases involving public officials. Those rules state that "the collective or systematic function of freedom of expression and the right to information, and its specific underlined features, must be considered carefully when such freedoms conflict with the so-called personal rights, including the right to privacy and the right to honor."

108. The Supreme Court states that this case was not about a public official or a candidate for public office; rather it was about a "high-profile" person. In this respect, in the Supreme Court’s view, the fundamental legal issue is to discern how freedom of expression and the right to information operate when dealing with individuals who, due to certain circumstances (which may be of a personal or family, social, cultural, artistic, athletic, or other nature) are known publicly or have public notoriety and can be considered “public figures”, and who, as a result of such notoriety, affect or influence the community. The Supreme Court noted that there was a true and recognized interest in the information or opinions published about such persons, which may be derived from the issue or matter being addressed, or from the fact that the person is "newsworthy” because of the type of person he or she is. 

109. To decide the issue, making use of the inter-American standards and of comparative law, the Supreme Court established a detailed repertoire of rules. 

110. First, the Supreme Court stated that public or well-known figures are those persons who, “due to social, family, artistic, or athletic circumstances, or because they themselves have disseminated facts and events of their private lives, or due to any other analogous circumstance, have a high profile or notoriety in a community and, therefore, submit voluntarily to the risk that their activities or private lives may be the object of greater dissemination."
 Accordingly, these people “must withstand a greater level of interference in their privacy, unlike private individuals or regular citizens, because society has a legitimate interest in receiving information about this public figure and, therefore, the media have a legitimate interest in disseminating it in the interest of free public debate.”
 These people subject themselves to the risk that their activities, as well as their personal information, will be disseminated; therefore, they subject themselves to the opinions and criticism of third parties, including those that may be annoying, awkward or hurtful. Notwithstanding, the Supreme Court is emphatic in stating that such persons are constitutionally protected in their privacy or private lives. As such, just like any private citizen, they can assert their right to privacy when facing opinions, criticisms or information harmful to that right, and its resolution will warrant a balancing test to determine which right deserves greater protection in each case. 

111. Second, the Supreme Court lays down rules for conducting this balancing test. In the Supreme Court’s opinion, in this exercise, the public interest ascribed to the facts or information published is the legitimating circumstance for the invasions of privacy. Thus, the right to privacy must yield to freedom of expression when the facts disseminated can have public relevance, “whether due to [the person’s] public conduct or to those private aspects which are of interest to the community, since the exercise of such rights is the foundation of free and open public opinion in a democratic society."

112. In this regard, the Court specifies the meaning of the notion of public interest. According to the Court, this concept does not correspond to the public's interest. Therefore, there is no place for curiosity or morbid interest. What must be considered is the public relevance of the information to community life; that is to say, it must deal with matters of general interest. Accordingly, a person cannot be required to withstand passively the journalistic dissemination of information relevant to his personal life, when it is trivial and irrelevant to public interest or debate. 

113. Finally, the Supreme Court established that the resolution of the conflict between freedom of expression or the right to information and the right to privacy or one's private life must be decided on a case-by-case basis, in order to verify which of those rights deserves greater protection. It must even be considered that, “when dealing with public figures, a distinction must be made according to the person's degree of notoriety, given his position in society, as well as the manner in which he has modulated public knowledge about his private life."
 

114. In applying these rules of jurisprudence to the case at hand, the Supreme Court found that in this specific case the right to privacy must give way to freedom of expression. First of all, the Supreme Court found that the person the information pertained to was a public figure, not only because of her relationship to the President of the Republic but because for several years she herself had been a candidate and a public official with a high national and international profile. As such, the Court concluded that she enjoyed less protection from interference with her personal rights. Second, the Supreme Court found that the summary included in the publication should not have been examined in isolation but rather in the context of the article published. The Supreme Court found in its analysis that, viewed in the context in which it was presented, society had a legitimate interest in knowing such information. Finally, the Supreme Court took into consideration that the information contained in the article was a “neutral report" that satisfied the requirements of truthfulness and public relevance, as it was limited to disseminating an article written by a third party.
7.
Judgment C-417/09 of the Constitutional Court of Colombia over the truth exception (exceptio veritatis)
 

115. On June 26, 2009, the Constitutional Court of Colombia, sitting en banc, handed down judgment C-417 of 2009, which declared unconstitutional a provision of the criminal code related to slander (calumnia). According to that provision, in cases of defamation where the victim of the defamatory statements had been acquitted, the person responsible for the accusations could not be acquitted. 

a.
Brief summary of the case

116. In a public action of unconstitutionality, a group of citizens filed suit against the provision of the criminal code (Article 224.1 of Law 599 of 2000) that excluded the exceptio veritatis in criminal cases for criminal defamation offenses.
 The plaintiffs alleged that the impossibility of submitting evidence of the truthfulness of the accusations of any punishable conduct that had resulted in an acquittal, closure of the investigation or termination of proceedings or their equivalent, violated the principle of equality by establishing the discriminatory and unjustified treatment of the subject who finds himself in such circumstances. In addition, they alleged that this restriction was inconsistent with the Constitution because it violated the essential purpose of guaranteeing the validity of a just legal system, because it ignored the rights of defense and due process of the defendant in a defamation case, and also because it violated freedom of expression and information.

117. Upon examining the case, the Constitutional Court held that the provision under review was incompatible with the Constitution of Colombia. In particular, the Constitutional Court found that the criminal provision was neither necessary nor strictly proportionate, since in the interest of protecting the fundamental rights to honor and reputation, and the constitutional principles of legal certainty and res judicata, the provision eliminated freedom of expression in its various forms in the cases covered therein. In the 
Constitutional Court’s opinion, the protection of the rights and principles the provision intended to safeguard neither required nor justified the harm it caused to the right to freedom of expression. 

b.
Legal reasoning of the Colombian Constitutional Court and the application of inter-American standards 

118. The Office of the Special Rapporteur highly appreciates the fact that the Colombian Constitutional Court incorporated international human rights law expressly into its reasoning when determining the legal framework applicable to the case. Moreover, the Office of the Special Rapporteur underscores the importance in this specific case of the decisions of other courts and tribunals of the region that had been praised in the public statements of this Office of the Special Rapporteur,
 as well as the doctrine established in its annual reports. The judgment of the Constitutional Court is, in this sense, a notable example of how local courts can play a very important role in the implementation of the inter-American standards and, in particular, of the hemispheric agenda proposed by the Office of the Special Rapporteur in its 2008 report, which was cited extensively by the Constitutional Court. 

119. On the issue of comparative law, the Constitutional Court assessed the attitudes of other States in the world (and in the region, in particular) regarding the trend of decriminalizing offenses that place subsequent restrictions on the right to freedom of expression and information. Thus, the Colombian Constitutional Court found in the work of the Office of the Special Rapporteur, particularly in the press releases, up-to-date information that enabled it to study the situations of other countries.
 The judgment cites decisions and laws examined in this chapter, including the Uruguayan legislature's amendment of the Press Law and the decision of the Federal Supreme Court of Brazil repealing the 1967 Press Law.

120. In conducting this comparative study, the Constitutional Court found that “within this trend, the proposal set forth by the regional human rights system is particularly persuasive” (emphasis in the original). Delving deeper into this issue, the Colombian Constitutional Court looked to the 2008 Annual Report of the Office of the Special Rapporteur, which “establishes among the components of the ‘hemispheric agenda’ for the defense of that freedom, the need to ‘eliminate the provisions that criminalize expression and to promote proportionality in the subsequent imposition of liability.’”

121. The Constitutional Court took into particular consideration the fact that this report states that the ideal citizen under the democracies of the Americas and the inter-American system for the protection of human rights is that of "a thinking subject who has the courage to use his own intelligence and who is willing to discuss with others the reasons for his decisions.”
 In this respect, the Colombian Court valued the position of the report that advocates "taking seriously the idea of a democratic and politically active citizenry," which entails the "design of institutions that enable, rather than inhibit or make difficult, the deliberation of all matters and phenomena of public relevance.”

122. In order for this to be implemented in these democracies, the Colombian Court stated that "the very institutions of punitive law, especially of criminal law, are particularly relevant, as they serve as coercive means to impose a single viewpoint and discourage vigorous debate, and are otherwise incompatible with the principles that guide democratic systems, especially freedom of expression in the terms provided under Article 13 of the American Convention on Human Rights.”

123. The Constitutional Court’s judgment further underscores the special priority that the Office of the Special Rapporteur has accorded to this issue within the hemispheric agenda of freedom of expression. The Colombian Court specifically cites as an issue of concern: “(i) The existence of desacato and other criminal defamation laws, particularly when they are enforced to criminally prosecute those who have made critical assessments of matters of public interest or public figures; [and] (ii) the use of the criminal law to protect the ‘honor’ or ‘reputation’ of ideas or institutions (...)."

124. On this subject, the Court then pointed out that "in all of their reports on this issue, the IACHR and the Office of the Special Rapporteur have stressed the need to decriminalize the exercise of this freedom and to establish criteria of proportionality in establishing the subsequent imposition of liability that may arise from its abusive exercise, in accordance with Principles 10 and 11 of the Declaration of Principles.”

125.  In defining the legal scope of these standards, the Colombian Court demonstrates a remarkable knowledge of the political documents of the inter-American system and refers to the obligations established by the States in the resolutions of the highest political body of the OAS, the General Assembly. In this respect, it is worth quoting the language of the Constitutional Court of Colombia:

Finally, it is of interest to note that in Resolution 2434 (XXXVIII-0/08), passed by the OAS General Assembly, “Right to freedom of thought and expression and the importance of the media,” based on the broadly recognized importance of this set of freedoms in the consolidation of democratic societies, one of the decisions adopted is: To invite member states to consider the recommendations concerning defamation made by the Office of the Special Rapporteur for Freedom of Expression of the IACHR, namely by repealing or amending laws that criminalize desacato, defamation, slander, and libel, and, in this regard, to regulate these conducts exclusively in the area of civil law.

126. Based on this valuable examination of the inter-American precedents, the trends and hemispheric objectives regarding freedom of expression, the Colombian Constitutional Court declared unconstitutional the provision barring grounds for acquittal of the offense of defamation (calumnia) when the person who was the object of the allegedly defamatory statements has been acquitted by a criminal judge. On this point it is important to explain that the only provision at issue in the lawsuit was the one that established the defense of grounds for the acquittal of criminal defamation offenses, and not the provision that contained the legal definition of the offense itself. Therefore, the Court’s decision is limited to the examination of that defense.

D. Conclusions

127. The Office of the Special Rapporteur takes a very positive view of the jurisprudence derived from the cases referred to in this chapter. These cases demonstrate the sufficiency with which the judges who issue the decisions implement the international standards. This, in turn, not only results in a better application of the law in the specific case but also promotes the application of these standards to similar cases, whether by these same judicial authorities or by other courts. 

128. The judicial practice exemplified in the cases examined denotes the intersection of international law and constitutional law on the issue of human rights protection. This intersection has enabled the development of mechanisms for the interpretation and application of the legal standards that seek to meet this fundamental objective of contemporary law in an integrated manner.

129. This judicial practice is increasingly common in the hemisphere, and is a positive development in the task of strengthening national as well as international mechanisms for the protection of human rights. The Office of the Special Rapporteur disseminates these practices so that other courts and tribunals, as well as the verification bodies of the regional system for the protection of human rights, can be aware of them and study them. The Office also notes with satisfaction that an increasing number of judges from different States are finding in the inter-American standards practical tools for deciding specific cases. 

130. Indeed, the judicial incorporation of the standards on freedom of expression developed by the bodies of the inter-American system are an important step forward in the administration of prompt and effective justice for the victims of violations. With this application, the States not only accomplish their work as guarantors of rights but they also prevent victims from turning repeatedly to international forums to ensure their rights. Thus, the incorporation of standards plays a fundamental role in enforcing the principle of subsidiarity that characterizes the regional system for the protection of human rights.  

131. The cases reviewed further demonstrate that the absence in the text of a constitution of an express reference to the American Convention is not an absolute impediment to the protection of the right to freedom of expression through tools of constitutional interpretation. However, the task of incorporation would be more clear and direct for judicial authorities if States would eliminate the technical and legal barriers to the incorporation of international human rights law standards. One notable example of this process is the incorporation of the doctrine and case law of the Inter-American Court and the IACHR in the new Uruguayan law that was cited previously. 

132.  The reports of the Office of the Special Rapporteur can be a useful tool for judges in their task of incorporating international standards into the domestic system. This is particularly true given that, in addition to explaining the interpretation of the contents of the right to freedom of expression, the reports contain compilations of the standards that the IACHR and the Inter-American Court have developed. In this way, judicial authorities have material at their disposal that seeks to provide the necessary tools for deciding cases; it facilitates the determination of the applicable legal framework and the content and scope of the rights and obligations pertaining to the issue.

133. The Office of the Special Rapporteur acknowledges the work of the courts that issued the decisions studied herein, and encourages them to continue with their work of defending human rights. Likewise, the Office of the Special Rapporteur invites other courts to consider these practices an example worthy of being reinforced throughout the hemisphere. 

134. In the future, the Office of the Special Rapporteur will follow decisions of this type and invite the national courts that decide cases with similar or new incorporation techniques to bring their decisions to the Office’s attention. Likewise, the Office of the Special Rapporteur undertakes to study and disseminate the best practices on this subject and hopes to increase the free-flowing dialogue with judicial authorities in order to move forward in this important mutual learning process. 
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