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INTRODUCTION

INTRODUCTION
1. In this year, which marks the 20th anniversary of the Convention of Belém do Pará, the Inter-American Commission on Human Rights publishes an updated edition of its report on Legal Standards Related to Gender Equality and Women’s Rights in the Inter-American Human Rights System. This section underscores key developments in the adoption of legal standards in the areas of women’s rights and gender equality issues between 2011 and 2014.   The Commission considers these developments an important instrument and tool for all of the users of the inter-American system of human rights, and those working to advance the protection of the rights of women.  

2. These legal developments took shape within the inter-American system through merits and admissibility decisions issued by the Inter-American Commission on Human Rights (hereinafter the IACHR or the Commission), decisions in cases and provisional measures by the Inter-American Court on Human Rights (hereinafter the Court), the publication of thematic and country reports by the Commission, and thematic hearings held by the Commission. 

3. This report will explain the development of these legal standards in four sections: a) those pertaining to violence against women; b) those related to discrimination against women in different settings; c) new advances related to sexual and reproductive rights; and d) reparations from a gender perspective.

CHAPTER I
VIOLENCE AGAINST WOMEN

VIOLENCE AGAINST WOMEN
A. Decisions on the merits issued by the IACHR
4. Between 2011 and 2014, the IACHR would like to highlight various decisions on the merits that were adopted related to the issue of violence against women.  The decisions were Jessica Lenahan (Gonzales) et al. v. United States, Paloma Angélica Escobar Ledezma et al. v. Mexico, Claudina Isabel Velásquez Paiz v. Guatemala, Ana Teresa Yarce (Comuna 13) et al. v. Colombia and Gladys Carol Espinosa Gonzáles v. Peru.  The Jessica Lenahan, Paloma Ledezma and Claudina Isabel Velásquez decisions further developed the jurisprudence on the scope of the State duty to act with due diligence.  The Gladys Carol Espinosa Gonzáles decision addressed the issue of violence against women in the context of armed conflict.  The Comuna 13 decision for its part advances new principles related to the obligations of the State to respect and ensure the rights of women human rights defenders in contexts affected by violence and armed actors, as well as the effect of the problem of forced displacement on women.   

5. This section highlights the most important features of these decisions on the merits, organized by the themes outlined above:

The Duty to Act with Due Diligence

6. The IACHR published three decisions on the merits underscoring the duty of the States to act with due diligence in the context of the domestic violence and violence against women.

7. First, in its decision in the case of Jessica Lenahan et al. v. United States, the Commission found that the State failed to protect Jessica Lenahan and her three daughters Leslie, Katheryn, and Rebecca Gonzales from domestic violence, resulting in the death of the three girls.    In this case, the petitioners claimed before the IACHR that, despite the issuance of a restraining order against Simon Gonzales—the ex-husband of Ms. Lenahan and the father of their three minor daughters—the United States failed to protect Ms. Lenahan and her daughters from acts of domestic violence.
 Ms. Lenahan repeatedly called and notified the police during the evening of June 22, 1999 that her ex-husband had violated the restraining order by taking their three minor daughters; yet, the police failed to adopt reasonable measures to implement the protection order at issue.  As a result, the three minor daughters were found shot to death in the back of their father’s truck after a gunfight with the local police.
   The State for its part claimed that it had no affirmative duty under the American Declaration of the Rights and Duties of Man to act with due diligence to protect Jessica Lenahan or her daughters from the acts of private actors.

8. In this report, the Commission establishes important principles related to discrimination against women and the due diligence standard under the American Declaration, and the applicability of these precepts to cases of domestic violence.   The Commission underscores that States are obligated under the American Declaration to give legal effect to the duties of equal protection and non-discrimination contained under Article II, and that these include the prevention and eradication of violence against women as a key component of the duty of the State to eliminate all forms of direct and indirect discrimination.
  The Commission also determined that a State can incur responsibility for failing to protect women from domestic violence perpetrated by private actors under Article II of the American Declaration, and that this failure can also give rise in certain cases to violations of the right to life under Article I, and the duty to grant special protection to children contained in Article VII.
    

9. The Commission found in its merits decision that the case of Jessica Lenahan fit into the larger context of the widespread treatment of the problem of domestic violence as a private matter in the United States.
  In this sense, the Commission found that State responsibility under the due diligence standard can be implicated for failure to protect women from domestic violence perpetrated by private actors when the authorities knew or should have known the victims were at risk.
 The fact that a restraining order was issued and that the State acknowledged that it represented “an assessment of risk and a form of State protection” indicated to the Commission that the State knew the victims were at risk and needed State protection.
 
10. The Commission addressed the victims’ right to judicial protection under Article XVIII of the American Declaration, explaining that one of its guarantees concerns the right to investigation and clarification. More specifically, this required the State to investigate the deaths of the three girls with due diligence, in order to clarify the cause and circumstances, and provide that information to their mother. Given that there had not been an adequate and diligent investigation of the girls’ deaths and that more than 11 years had passed without clarity regarding the cause, time and place of their death, the Commission found a violation of the right to judicial protection under Article XVIII of the American Declaration.
  This decision was published by the Commission on August 17, 2011. In relation to the Commission’s continued interest in this case, it is important to note that the United States has not accepted the jurisdiction of the Inter-American Court, a point on which the IACHR continues to follow-up with the State.

11. Second, in its decision in the case of Paloma Angélica Escobar Ledezma et al. v. Mexico, the IACHR found the Mexican State responsible for the violations of Article 7 of the Convention of Belém do Pará, as well as the rights to a fair trial, the rights of the child, the right to equal protection of the law, and the right to judicial protection under Articles 8(1), 19, 24, and 25 respectively of the American Convention.
 The petitioners alleged before the Commission that, on March 2, 2002, Paloma Escobar left her home to attend school and was not seen again until her body was discovered on March 29, 2002.
 Eight years after her death, the circumstances surrounding Paloma Escobar’s disappearance and death remained unknown and the matter continued to be an example of impunity.
 International bodies—including the UN Special Rapporteur on Violence Against Women—civil society organizations, and the petitioners explained these facts as part of a larger pattern of violence against women and impunity, holding this case out as “an emblematic case of the murders perpetrated in the state of Chihuahua.”
 

12. The IACHR held that the State’s investigation during those eight years did not meet its obligation to act with due diligence. In addition to the flaws in the recording of the chain of custody of samples taken from the body, the incoherence between expert reports and the failure to cross-check witness statements, the IACHR placed emphasis on the fact that State authorities planted fake evidence at the crime scene to obstruct justice.
 The Commission found that, by leaving this act of violence in impunity, the State had fostered an environment conducive to the repetition of such acts of violence.
  This decision was published by the Commission on July 12, 2013. In its decision, the IACHR outlines the compliance agreement reached between the parties for the implementation of the Commission’s recommendations. Among other reparations, the State agreed to provide monetary compensation for material and non-pecuniary harm, provide medical and psychological treatment for the victims, launch a 12-month awareness campaign for the collection of data on disappeared persons, launch a sensitization campaign in the media “for a Mexico free of violence against women,” implement training programs and investigation protocols for cases of female homicide with a gender perspective, and investigate the disappearance and murder of the victim.

13. Lastly, the Commission found the Guatemalan state internationally responsible for the failure to act with due diligence in the case of the murder of Claudina Isabel Velásquez, a 19 year old law student.
 On August 13, 2005, Claudina Isabel Velásquez was found dead in Guatemala City from a gunshot wound to the head. The Commission found the State had not responded effectively with initial measures of investigation. Moreover, seven years after her death, the State authorities had not identified, prosecuted or punished those responsible for the crime. The acts of violence and impunity in this case conformed to the nationally and internationally documented pattern of impunity and denial of justice faced by women who are victims of violence in Guatemala. Therefore, the Commission held that the State had violated the rights to life, to humane treatment and to equal protection of the law under the American Convention and Article 7 of the Convention Belém do Pará to the detriment of Ms. Velásquez, as well as the rights to a fair trial and judicial protection under the American Convention to the detriment of her next-of-kin.  This case was submitted to the Inter-American Court for its review on March 5, 2014.

Sexual Violence during Armed Conflict

14. In the context of a case that arose during the armed conflict in Peru, the Commission issued the decision on the merits of Gladys Carol Espinosa Gonzáles v. Perú on March 31, 2011 and subsequently submitted the case before the Inter-American Court on December 8, 2011. Gladys Carol Espinoza Gonzáles was arrested by the National Police of Perú on April 17, 1993 and subjected to rape and other violent acts while in the custody of the former Abduction Investigation Division (DIVISE) and the National Anti-Terrorism Directorate (DINCOTE). 

15. The petitioners alleged and the Commission found that the treatment of Gladys Carol Espinosa Gonzáles conformed to the widespread use of sexual violence by state agents as a weapon of war and the situation of impunity that existed during the armed conflict in Peru.  Because those acts of violence were neither investigated nor punished—the case remaining in impunity—the Commission found that the State violated the right to judicial protection, humane treatment, privacy and personal liberty under Articles 5.1, 5.2, 7, 8.1, 11.1, 11.2 and 25.1 the American Convention; Article 7 of the Convention Belém do Pará; and Articles 1 and 6 of the Inter-American Convention to Prevent and Punish Torture.
 

The Situation of Women Human Rights Defenders and the Problem of Forced Displacement

16. The IACHR’s decision in Ana Teresa Yarce et. al. (Comuna 13) v. Colombia addressed the increased risk of human rights violations faced by women working as human rights defenders in contexts affected by armed conflict and violence.  In this case, the petitioners presented a series of claims pertaining to the human rights of five women human rights defenders in the Comuna 13 in Medellín, alleging in particular that the State of Colombia had failed to adopt reasonable measures to protect their personal integrity and their work as defenders, in a known context of risk for organizations and activists denouncing crimes committed by paramilitary groups.  As a consequence of the events that lead to this case, one of the human rights defenders lost her life, and four were the victims of forced displacement, along with their families, among other violations.

17. In the Comuna 13 decision, the Commission outlined the responsibilities of the State in relation to the protection of women human rights defenders.  Pursuant to Article 5(1) of the American Convention, the State is obligated to adopt reasonable measures to respect and ensure the right to personal integrity of human rights defenders, including the prevention of forms of violence such as threats and acts of harassment, and to  diligently investigate and sanction those responsible. This duty of prevention and protection under Article 5(1) has a special content for women who work in the defense of human rights, due to the history of discrimination they have faced based on their sex, which has exposed them in certain contexts to multiple violations of their human rights.  Therefore, when a State fails to adopt reasonable measures to prevent acts of violence against women human rights defenders, and to remedy a known context of discrimination which promotes the repetition of these acts, it violates their right to personal integrity and its obligation to not discriminate against them under Article 1(1) of the American Convention.
   
18. Additionally, the Commission held Colombia internationally responsible under Article 22(1) of the American Convention for the forced displacement of four of the human rights defenders and their families. It referred to how the problem of forced displacement has a particular effect on women in Colombia, as they constitute the majority of the victims of forced displacement , and how this problem has implications for their right to protection of the family, their right to property, and their right to associate freely.
   This case was submitted to the Inter-American Court for its review on June 3, 2014. 
B.
Decisions of the Inter-American Court of Human Rights
19. In the period from 2011 to 2014, the Inter-American Court of Human Rights adopted two judgments concerning violence against women. The cases addressed separate themes, which are outlined below.

Sexual Violence and Torture in the Context of Arbitrary Detention
20. In the case of J. v. Peru, the Inter-American Court of Human Rights expanded its jurisprudence on the issue of sexual violence and torture in contexts of arbitrary detention and armed conflict.  On January 4, 2012, the IACHR submitted an application to the Court against the State of Peru for its preventive detention of J. on April 13, 1992.
 This detention took place in the context of the internal armed conflict between the Peruvian government and illegal armed groups— Shining Path and Tupac Amaru Revolutionary Movement—in which thousands of human rights violations were documented and attributed to both sides.
  In this case, Peruvian authorities entered J.’s residence for a search and illegally and arbitrarily detained her on charges of being a member of the terrorist group Shining Path.
 During the search and arrest, J. alleged that State authorities touched her in a sexual nature.
 After being detained, J. was then blindfolded, tied up, driven around and detained at the National Counter-Terrorism Center Directorate for 17 days without judicial oversight and in inhuman conditions.
 The terrorism charges were later dismissed 14 months later and J. was released.

21. The Court found that the actions from April 13 to 30, 1992 constituted violations of J.’s personal liberty, and rights to judicial guarantees and personal integrity found in the American Convention, as well as Article 6 of the Inter-American Convention to Prevent and Punish Torture. The illegal and arbitrary nature of her detention, as well as the duration and conditions, including restricted access to her attorney, formed the basis of the Court’s decision.
  Importantly, the Court clarified that the physical touching of J. of a sexual nature, constituted sexual violence and violated her right to personal integrity.
  Such acts were also found to have violated Article 6 of the Inter-American Convention to Prevent and Punish Torture.

Due Diligence and Discrimination

22. On May 3, 2012, the Commission submitted the case of Veliz Franco and Others v. Guatemala to the Court for its failure to investigate with due diligence the disappearance and death of a girl in Guatemala, and the subsequent impunity for these acts.  Maria Isabel Veliz Franco, who was 15 years old at the time, left her home on December 16, 2001, to attend school and was not seen again until her body was discovered two days later.  The body was discovered showing signs of violence and with evidence that she had been raped.
  The State recognized its responsibility before the Commission for its failure to act with due diligence, referring to the lack of forensic testing and collection of evidence following the removal of the body, jurisdictional delays, and for failing to take effective measure to apprehend the murder suspect.
 As a result of the lack of due diligence, there were no positive developments in the investigation after 12 years.

23. Among the violations established, the Court found the State responsible for its failure to act with due diligence in the investigation of the disappearance of Maria Isabel Veliz Franco between the time she was reported as disappeared and the discovery of her body, as well as for violating Article 7 of the Convention Belém do Pará.  It also found violations of the obligation not to discriminate under Article 1(1) of the American Convention during the investigation, because of the negative influence of gender stereotypes on the investigation and the lack of gender perspective.
  After receiving notice that Maria Isabel Veliz Franco was missing, the police failed to take any substantive steps to investigate and prevent the acts of violence; thus, the State violated her right to life, personal integrity and personal liberty due to this failure to apply due diligence.
  Furthermore, the Court found investigators referenced the victim’s clothes, social and nightlife, religious beliefs and even compared the victim to a prostitute.
 The Court held that the use and perpetuation of such gender stereotypes are both causes and consequences of gender-based violence.

C.
Thematic Reports
24. Supplementing the legal developments from the Commission and the Court, the IACHR published a series of thematic reports from 2011 to 2014 on women’s rights issues.  Two of those reports deal specifically with the issues of violence against women and access to justice.

25. The Commission published the report Access to Justice for Women Victims of Sexual Violence in Mesoamerica
 as a follow-up to the recommendations presented in its 2007 report Access to Justice for Women Victims of Violence in the Americas. In its 2011 report, the IACHR examines the inter-American normative framework on sexual violence and identifies the obstacles that women face in accessing justice in this region of the Americas.  Some of the main obstacles underscored are the excessively formal, complicated and lengthy complaint procedures which do not guarantee the right to privacy; the lack of information and legal and other forms of assistance; and ineffective protective measures.   In the report, the Commission also reiterates the obligations of States under the American Convention on Human Rights, the Convention of Belém do Pará and the Convention on the Elimination of All Forms of Discrimination against Women to provide judicial guarantees and protection for victims of sexual violence, with due diligence and free from all forms of discrimination.  

26. Moreover, the report explains the connection between the patriarchal social environment in which violence against women is tolerated and the cycle of violence and discrimination against women. The IACHR indicates that such an environment produces obstacles for women victims of sexual violence, including ineffective complaint procedures, re-victimization during investigations, and the lack of punishment. The report concludes with a series of recommendations, including the training of public officials involved in the complaint procedures, standardizing forms to register information to avoid re-victimization and the adoption of reforms to address the structural discrimination that facilitates violence against women.

27. The Commission also analyzes the issue of sexual violence and its manifestations in different contexts such as the education and health care settings in its report Access to Justice for Women Victims of Sexual Violence: Education and Health.
  After identifying the relevant human rights standards, the IACHR examines the key barriers that women face when trying to gain access to justice after experiencing sexual violence in the education or healthcare sectors. In addition to the barriers experienced generally by women victims of sexual violence
, the report highlights barriers unique to these two contexts
, like the authority wielded by professors and physicians, which requires special attention from States in areas including legislation, practice, policies and training. The Commission concludes the report with recommendations to address the barriers outlined above, including the establishment of confidential reporting systems and the development of training programs aimed at teaching school staff that violence against girls and women is a serious violation of human rights.

D.
Country Reports

28. The IACHR published two country reports during this period, concerning Jamaica, in 2012, and Colombia, in 2014, each including sections that address key advances and challenges in addressing the issue of sexual violence.

29. The 2012 Report on the Situation of Human Rights in Jamaica
 outlines the prevalence of sexual violence in the country and the obstacles women face to access justice, offering recommendations to improve the current situation. The IACHR identifies a cycle of social tolerance of sexual violence, linked with a culture of aggressive masculinity, and impunity for many of these acts. This culture contributes to police officers not treating domestic violence as a crime and failing to enforce the applicable laws, creating a gap between what the law protects on paper and how it is implemented in practice.  The Commission does, however, note the various programs and initiatives aimed at combating the discriminatory attitudes and stereotypes, and offers recommendations to the Jamaican State to further improve compliance with their human rights obligations.

30. The Commission’s 2014 Truth, Justice and Reparation: Report on the Situation of Human Rights in Colombia
 specifically analyzes the situation of women victims of sexual violence in the context of the armed conflict in Colombia. The Commission contrasts the State’s progress on policy initiatives with the reports from civil society on the shortcomings of those policies in practice.  The Commission highlights its concern over the habitual and systemic nature of the problem of sexual violence.  Moreover, the Commission highlights that the State’s refusal to acknowledge that violence against women by public security forces during the armed conflict constitutes a fundamental barrier to achieving real progress. The Commission expresses its concern over the fact that when sexual violence is treated as a public problem, it is treated as a family issue, or the State categorizes it as violence against other population groups (children, adolescents, etc.) rather than treating it as a specific issue of women’s rights.  Coinciding with the problem of violence against women, the IACHR refers in this report to the grave problem of the forced displacement of 1,950,000 women, 30% of whom left their homes due to sexual violence. Many of these cases of violence and forced displacement remained in impunity because of the barriers to access to justice, according to the report. The report expresses concern over the continued inter-sectional discrimination directed at afro-descendant women. This group’s high level of vulnerability to violence and poverty prompted the Commission to underline the necessity that the Colombian State develop an inter-sectional approach to protect the rights of afro-descendant women.

CHAPTER II
DISCRIMINATION AGAINST WOMEN

DISCRIMINATION AGAINST WOMEN
A. Decisions on admissibility by the IACHR

31. The IACHR admitted the Case of I.V. (Bolivia), in which the petitioner alleges, among other violations, that the Bolivian state violated her right to access to information under Article 13(1) of the American Convention. The petitioner alleges that, in 2000, she was involuntarily sterilized without her informed consent through the surgical procedure of tubal ligation of her fallopian tubes. Throughout her prenatal checkups and from the time she was admitted to the hospital, the petitioner maintains that she was not provided with information concerning contraceptive methods and neither she nor her partner were informed of or gave consent to a fallopian tube ligature procedure.
 She argues that the surgical sterilization was performed during the course of a cesarean section and she was only told of the tubal ligation procedure the day after it had happened.

32. The IACHR concluded that the facts, if proven, could establish violations of I.V.’s rights to access to information, humane treatment, and privacy and family life.
  Specifically, the Commission indicated that the scope of Article 13(1) of the American Convention could include a failure to adequately inform a woman of the effects, risks, and consequences of the surgical operation she was submitted to, and/or alternative methods according to the international human rights standards in this area.
  
B. Decisions of the Inter-American Court of Human Rights
33. The Inter-American Court of Human Rights issued two key decisions in the period of 2011 and 2014 offering content to the obligations of equality and non-discrimination under the American Convention and other inter-American instruments. 

Discrimination on the Basis of Sexual Orientation and Gender Identity

34. For the first time, the Court handed down a decision in relation to discrimination on the basis of sexual orientation and gender identity in the Case of Atala Riffo and Daughters v. Chile. On September 17, 2010, the Inter-American Commission on Human Rights submitted the Case of Atala Riffo and Daughters v. Chile
 to the Inter-American Court alleging violations of the rights to equality and non-discrimination of Karen Atala and her daughters M., V. and R. due to a legal proceeding in which Karen Atala lost custody over her daughters due to Ms. Atala’s sexual orientation.   The Supreme Court of Chile justified its decision revoking Ms. Atala’s custody in favor of the girls’ father on the following grounds:  (1) living in a same-sex household with Ms. Atala and her lesbian partner would subject the children to social discrimination; (2) the children would have confusion of sexual roles; (3) the mother, Karen Atala, had placed her own interests first by engaging in a same-sex relationship; and, (4) the children have a right to be raised in a  traditional family.
 

35. The Inter-American Court established in a landmark judgment that human rights treaties are living instruments and ruled that sexual orientation and gender identity were prohibited grounds for discrimination under Article 1(1) of the American Convention.
   The Court reviewed in detail the content of the obligations not to discriminate and to guarantee equality and the connection of these obligations to the rights to privacy and to family life. The Court also clarified that discrimination against any of the parents in a custody case does not further the best interests of the child, but rather serves to discriminate against the children involved, and alluded to the presence of prejudices and stereotypes in the actions of justice officials as contrary to multiple dispositions of the American Convention. 

36. Consequently, the Inter-American Court considered that the difference in treatment based on the sexual orientation of Karen Atala during the custody proceeding at issue violated her right to equality and the obligation not to discriminate under Article 1(1), of the American Convention.
  Additionally, the Court found that the conduct of the Chilean courts violated the rights to private life and protection of the family under Articles 11(2) and 17(1) of the American Convention to the detriment of Karen Atala and her daughters.
  The Court also held that the State violated the right of the child to special protection contained in Article 19 of the American Convention, to the detriment of the three daughters, and their right to be heard provided for in Article 8.1 of the same instrument.
 

Sexual and Reproductive Rights 
37. On July 29, 2011, the Inter-American Commission on Human Rights submitted the Case of Artavia Murillo et al. (“In Vitro Fertilization”) v. Costa Rica
 to the Court for violations of the rights to privacy and family life among others under the American Convention. In this case, nine couples were trying to conceive biological children and in-vitro fertilization (IVF) was a necessary option because of conditions of infertility on the part of one or both partners.
  The IVF procedure was allowed under the February 3, 1995 Executive Decree 24026-S until the Supreme Court of Justice ruled that the procedure was unconstitutional on March 15, 2000, effectively prohibiting IVF in Costa Rica.
 The decision of the Supreme Court of Justice interrupted the medical treatment already in progress for some of the victims, and required some victims to leave the country to access IVF treatment.

38. The ruling of the Inter-American Court issued on November 28, 2012 for the first time addressed sexual and reproductive rights comprehensively. The ruling contains groundbreaking analysis pertaining to several issues which are fundamental to the exercise of the human rights of women in the areas of sexual and reproductive health.  

39. The Court addresses the right to reproductive and sexual autonomy in the context of the right to privacy under Articles 5(1), 7, 11(2) and 17(2), in conjunction with Article 1(1) of the American Convention.  In its ruling, it recognizes the link between the right to privacy, reproductive autonomy, and adequate access to reproductive health services and medical technology.
  In explaining the content of this right, the Court invokes Article 16(e) of the Convention for the Elimination of All Forms of Discrimination Against Women, which guarantees the right of women to freely and responsibly decide the number and spacing of their children, as well as to have access to the information, education, and the means necessary to exercise this right.
 The Court further held that the right to privacy includes the right to decide to become a parent in both the genetic and biological sense.
  Therefore, the Court concluded that the IVF prohibition violated the rights to privacy and to form a family under the American Convention.  
40. With respect to the scope of the protection of the right to life under Article 4(1) of the American Convention, the Court also establishes the following:
The precedents examined so far allow it to be inferred that the purpose of Article 4(1) of the Convention is to safeguard the right to life, without this entailing the denial of other rights protected by the Convention.  Thus, the object and purpose of the expression “in general” is to permit, should a conflict between rights arise, the possibility of invoking exceptions to the protection of the right to life from the moment of conception.  In other words, the object and purpose of Article 4(1) of the Convention is that the right to life should not be understood as an absolute right, the alleged protection of which can justify the total negation of other rights…..

The Court has used different methods of interpretation that have led to similar results according to which the embryo cannot be understood to be a person for the purposes of Article 4(1) of the American Convention. In addition, after analyzing the available scientific data, the Court has concluded that “conception” in the sense of Article 4(1) occurs at the moment when the embryo becomes implanted in the uterus, which explains why, before this event, Article 4 of the Convention would not be applicable. Moreover, it can be concluded from the words “in general” that the protection of the right to life under this provision is not absolute, but rather gradual and incremental according to its development, since it is not an absolute and unconditional obligation, but entails understanding that exceptions to the general rule are admissible.

41. The Court overall considered that the Constitutional Chamber had based its decision “on an absolute protection of the embryo” and that the failure to take into account competing rights constituted an arbitrary, excessive and disproportionate interference in the rights to a private and family life of the couples involved.
  It also considered that this interference had discriminatory effects on different grounds. 

C. Provisional measures
42. The Inter-American Court of Human Rights issued provisional measures for the first time in relation to sexual and reproductive rights in the Matter of B. (El Salvador) on May 29, 2013. B was a pregnant 22 year old woman suffering from several medical conditions, including severe lupus, and doctors discovered in the 20th week of her pregnancy that the fetus was anencephalic (without a brain), a condition incompatible with life outside the uterus.
 The medical committee at the Hospital determined that to continue the pregnancy meant risking irreparable damage to the health of B., including major obstetric hemorrhage, deterioration of her condition due to lupus, worsening of her kidney failure, or death.
  Five weeks after the medical committee recommended the termination of the pregnancy, no action had been taken despite the proven high risk of maternal death faced by B, because hospital personnel were concerned that the complete prohibition of abortion would expose them to criminal penalties.
  

43. The Court found the elements necessary to issue provisional measures—extreme gravity, urgency and the risk of irreparable harm—all to be present and accordingly ordered the State to: “adopt and guarantee, urgently, all the necessary and effective measures so that the medical team who are treating B. can take, without any interference, the medical measures they consider opportune and desirable to ensure due protection of the rights established in Articles 4 and 5 of the American Convention and, in this way avoid any damage that could be irreparable to the rights to the life, personal integrity and health of B.”
 The Commission had requested the provisional measures after the issuance of precautionary measures had failed to prompt the treatment recommended by B’s doctors. That treatment was carried out days after the issuance of the provisional measures. 

D. Thematic reports

44. During this period, the Commission also published three thematic reports advancing important principles related to the obligation not to discriminate and the principle of equality.  The thematic reports focused on the following areas: political rights and women; economic, social and cultural rights; and reproductive rights.   

Political Rights and Women
45. In the report The Road to Substantive Democracy: Women’s Political Participation in the Americas, the IACHR emphasizes that the participation and representation of women is a “necessary condition for strengthening democracy in the Americas.”
 The Commission highlights several positive measures taken by governments across the region, including quota laws, establishing institutions and ministries to promote women’s human rights and political leadership, and offering public financing to female candidates. While noting that women have become a significant voting bloc in the hemisphere, the IACHR highlights that significant obstacles remain for women to be well-represented in decision-making positions. Problems ranging from the hierarchy of gender roles to the socioeconomic disadvantages of women have been identified as underlying causes of the low percentage of women serving in upper houses of parliaments, ministerial cabinets, municipal and local government. This lack of quantitative representation produces a lack of qualitative representation and understanding of women’s issues.  The IACHR concludes the report with a series of recommendations to address those challenges, including the adoption of legislative and policy measures to remove the structural barriers for women to have equal access to decision-making positions and the development of incentives for political parties to ensure equality in participation for women. 

Economic, Social and Cultural Rights
46. The Commission published a report entitled The Work, Education and Resources of Women: The Road to Guaranteeing Economic, Social and Cultural Rights as part of a hemispheric initiative to examine the discrimination engrained in the structural inequalities between men and women in the exercise of their economic, social and cultural rights. The report recalls that the economic, social and cultural rights of women are interdependent and indivisible with their civil and political rights. The IACHR singles out the discrimination that women face in the areas of work, education and access to and control over economic resources, including the persistence of poverty and extreme poverty, gender stereotypes and the unequal division of household responsibilities. Many States lack important protections to address the problems related to domestic workers and workers in the informal sector, the sexual division of labor, and the double discrimination against elderly women. The Commission then recommends that States conduct campaigns to raise awareness for women regarding their labor rights; work to change the socio-cultural patterns that discriminate against women; and promote efforts to compile information on unremunerated work and work in the informal sector. 

Reproductive Rights
47. The Commission released the report Access to Information on Reproductive Health from a Human Rights Perspective in order to address women’s right to information on reproductive and sexual health without discrimination. The report explains the link between the protection of this right and the protection of other important rights for women, including the right to life, personal integrity and privacy. After describing the obligations under existing international legal standards, the report then identifies the barriers for women to access information on their reproductive rights, such as forced sterilization, limited access to information on family-planning services, and limited access to basic medical and social services. Additionally, the report highlights that women who live in poverty, are indigenous, afro-descendent, who live in rural areas, and those who are migrants, are the ones who face the greatest barriers in their access to information. Lastly, the Commission recommends a number of measures that address those barriers: harmonize domestic laws on access to information and education on reproductive rights with international standards, incorporate effective judicial review of decisions by public officials who deny access to certain information, and ensure health professionals’ obligation to inform women so they can make free, informed and responsible reproductive decisions. 

E. Country reports

48. The IACHR reports on Jamaica and Colombia, in addition to addressing the issue of sexual violence, also discuss the issue of discrimination against women. 

49. The 2012 Report on the Situation of Human Rights in Jamaica examines the legal framework of Jamaica to address discrimination against women and the obstacles women face in the country. The Commission contrasts these obstacles to international legal standards related to discrimination and violence against women, as well as the provisions in the constitution and legal reforms in the areas of violence, family law, and economic, social and cultural rights. However, as the IACHR notes, the disproportionate impact of poverty on women, the lower salaries, greater rates of unemployment, and their underrepresentation in the political process are all barriers to women overcoming the discriminatory attitudes and stereotypes that persist in the country. 

50. The IACHR’s 2014 Truth, Justice and Reparation: Report on the Situation of Human Rights in Colombia addresses the situation of reproductive and sexual rights, women defenders of human rights, and afro-descendant women. While outreach methods to disseminate information on reproductive rights have not been sufficient, the Commission highlighted that, pursuant to its C-355-06 ruling, the Constitutional Court protects the right of women in Colombia to terminate a pregnancy if the mother’s health is at risk or the fetus has a condition incompatible with life. Additionally, the IACHR notes with concern the threats and violence that women defenders of human rights and their families face in Colombia, pointing out that the Commission has had to grant precautionary measures to protect them. Afro-descendant women also face such violence and discrimination based both on their race and their gender and many face additional factors of discrimination and vulnerability in the specific context of the armed conflict.

F. Thematic hearings held by the IACHR

51. The Commission has held a significant number of hearings related to different women’s rights issues between 2011 and 2014.  Some of these hearings have addressed a number of novel and noteworthy issues for the inter-American system of human rights, including the areas of sexual and reproductive rights, the rights of indigenous and afro-descendent women, and different facets of women’s economic, social and cultural rights.   Examples of these hearings are presented below.
Sexual and Reproductive Rights

52. Priority issues concerning the sexual and reproductive rights of women have been prominent in Commission hearings between 2011 and 2014.  Non-governmental organizations across the hemisphere have informed the Commission of concerns related to: 
· The impact of the criminalization of abortion in all circumstances and its link to the problem of maternal mortality;
 
· In the case of abortion laws allowing its application for therapeutic abortions, rape or incest, barriers women face in obtaining the procedure under the law;
 
· Restrictions to the distribution, sale and circulation of emergency contraception methods;

· Obstacles to access the education and information necessary to make autonomous decisions concerning sexual and reproductive health;
 
· The particular and unique barriers faced by women with disabilities to exercise their sexual and reproductive rights;

· The persistence of obstetric violence in health settings;
 
· The threats faced by human rights organizations that work to advance sexual and reproductive rights issues in the hemisphere, among other issues.

53. The Commission has consistently reaffirmed the sexual and reproductive rights of women, noting that such issues also implicate the exercise of women’s rights to life, integrity, dignity, and freedom, among other rights. The Commission has called for more information from both civil society and States on the progress and setbacks in the region for the protection of sexual and reproductive rights, particularly in relation to the approaches in place to protect women human rights defenders as well as women affected by poverty and living with disabilities.
 The Commission has further stated that States should refer to the IACHR’s recommendations in its reports on Access to Maternal Health Services from a Human Rights Perspective and Access to Information on Reproductive Health from a Human Rights Perspective when examining and implementing the existing laws, rules and public policies related to reproductive health services in order to prevent discrimination and to guarantee that women have access to a timely, complete, accessible, reliable, and proactive information on reproductive matters.
 Lastly the Commission has emphasized the importance of recognizing therapeutic abortion as a specialized health service required by women when the mother’s life is at risk due to the pregnancy.
  
54. As a concrete example, the Commission has received information in the context of hearings on the alarming impact of the criminalization of abortion in all circumstances on women in El Salvador.  The Commission was informed during a hearing on the Situation of human rights of women and girls in El Salvador that between 2000 and 2011 at least 129 women had been prosecuted for the crimes of abortion or for aggravated homicide in that country.
  During the hearing, the organizations reported that most of the women processed were young, affected by poverty, had low educational levels, and were marginalized, facing challenges in their access to basic health services.  They reported that women who sought emergency health services due to miscarriages were arrested and deprived of their liberty, and that women had been convicted after being denounced by their doctors to the authorities without sufficient elements of proof.  A number of international bodies have also voiced their concern over the criminal sanction of women for presumed abortions and the impact of the prohibition of abortion in all circumstances in El Salvador.
 
55. In response to this information of concern, the Commission reiterates the obligation of the State of El Salvador and others in the region to undertake “a detailed review of all public laws, standards, practices, and policies whose language or their practical implementation can have a discriminatory impact on women’s access to reproductive health services; their duty to eliminate all de jure and de facto barriers that impede women’s access to the maternal health services they require, such as the criminalization of the same; and to take into account that restrictive laws tend to have a special effect on girls and women who are affected by poverty, have low-levels of education, and live in rural areas.”
 
Indigenous and Afro-Descendent Women
56.  Through its thematic hearings, the Commission has also received information on the multiple forms of discrimination and violence faced by indigenous and afro-descendent women based on their race, ethnicity, gender and situation of poverty.  The Commission was also informed of incidents of violence documented in Canada, Argentina, Columbia, Guatemala and Mexico, including 600 disappearances of aboriginal women in Canada, and the forced displacement of afro-descendent women in the context of Colombia’s armed conflict and mega-development projects.
 Moreover, the Commission received information on the intercultural barriers to their full access to health services, justice and information due to the pervasive intersectional discrimination against indigenous and afro-descendent women. In the context of the historical and structural inequality of indigenous and afro-descendent women, the Commission has called for an integral and intercultural approach by States to address the economic, linguistic, geographic, and intercultural barriers to the full exercise of their human rights.

Economic, Social and Cultural Rights
57. The Commission has also begun to receive information related to the economic, social and cultural rights of women.  In 2010, experts from the Americas reported to the IACHR on challenges and barriers women face to adequately access education of quality, decent work, and access to and control over economic resources.
 During its 153rd and 134th Period of Sessions, the Commission received information on the economic, social and cultural rights of women in Honduras, particularly in relation to the harsh working conditions of women workers in the maquila industry.
 The petitioner organizations additionally presented information on the physical and mental health problems caused by the working conditions in the maquila industry, including musculoskeletal injuries, sickness and depression. The use of longer work days than legally allowed, the repetitive nature of the tasks involved, and unreasonably high production quotas reportedly violated the rights to decent and quality work conditions and to health of the women workers. Therefore, the Commission sought more information from the State regarding the situation of labor unions in the textile industry and the status of implementation of International Labor Organization standards.
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58. The Inter-American Commission would like to close this update by highlighting key legal developments related to the content of reparations in cases addressing women’s rights issues. This section traces developments in standards related to reparations in gender-specific cases in decisions issued by the Commission and the Court between 2011 and 2014.    

59. As background, the Commission highlights the 2009 ruling in the case of González et al. (“Cotton Field”) v. Mexico, in which the Inter-American Court for the first time underscores the need to go beyond mere restitution in cases of violence against women, and to craft reparations designed to address the context of structural discrimination which promotes the repetition of violence against women.
 This emphasis on transformative reparations evidences an increasing awareness from the inter-American system of the role played by gender stereotypes and historical discrimination in fueling the problem of violence against women.
  As has been indicated by the current United Nations Rapporteur on Violence against Women, its Causes and Consequences, gender-sensitive reparations view the incident of violence perpetrated against a woman and the pre-existing structural discrimination as part of the same failure of the State in relation to each individual female victim.
  In this sense, the UN Rapporteur has indicated that guarantees of non-repetition are considered to “have the greatest transformative potential” because “in promising to ensure non-recurrence, such guarantees trigger a discussion about the underlying structural causes of the violence and their gendered manifestations and a discussion about the broader institutional or legal reforms that might be called for to ensure non-repetition.”
 

60. The Cotton Field case marks the first step the Inter-American Court took towards embracing transformative reparations in cases of violence against women and gender-based discrimination. The Court acknowledged “the context of structural discrimination in which the facts of this case occurred” and decided that “the reparations must be designed to change this situation, so that their effect is not only of restitution, but also rectification.”
 This gender-sensitive approach is evident in the orders related to the guarantee of non-repetition, in which the Court mandates the harmonization of Mexico’s criminal protocols with international standards for cases of disappearance, sexual abuse, and the murder of women
 and the implementation of education and training programs in human rights with a gender perspective.

61. The Commission has also increasingly incorporated the idea of transformative redress in its recommendations contained in its merits reports pertaining to violence against women. In its decision in the case of Jessica Lenahan et al. v. United States, the IACHR recommended that the State investigate systemic failures of the police response, reform existing legislative measures to improve enforcement of restraining orders, and adopt public policies and institutional programs to remedy the stereotypes commonly directed against domestic violence victims.
   

62. Similarly, the Commission recommended in the case of Paloma Angélica Escobar Ledezma et al. v. Mexico that the State develop public education programs “to promote respect for women as equals and observance of their right not to be subjected to violence or discrimination;” incorporate a gender-perspective and harmonize forensic protocols with international standards in criminal investigations related to violence against women to prevent impunity; and continue to adopt institutional programs aimed at “restructuring stereotypes concerning the role of women” and promoting “the eradication of discriminatory socio cultural patterns.”
 

63. Similarly, in Claudina Isabel Velásquez v. Guatemala, the Commission recommended that Guatemala use “effective criminal investigations conducted from a gender perspective” to enhance “institutional capacity to combat impunity in cases of violence against women;” “introduce reforms in the State’s educational programs, starting in the early, formative years, so as to promote respect for women as equals and observance of their rights to nonviolence and nondiscrimination;” and adopt policies “to promote the eradication of discriminatory socio-cultural patterns that prevent women’s full access to justice.”
 Lastly, the Commission recommended in its decision in the case of Gladys Carol Espinosa Gonzáles that the State put in place “permanent human rights education programs within all hierarchical levels of its police forces, and include in the curriculum of those training programs reference to international human rights instruments, specifically those related to the protection of the rights of women, particularly their right to a life free of violence and discrimination.”
 

64. Specifically in the context of women human rights defenders, the Commission’s recommendations in Comuna 13 aimed to foster a more inclusive and safe environment for human rights defenders acting on behalf of women. The IACHR recommended to Colombia the implementation of policies “designed to bring about safe conditions for the activities of human rights defenders in Comuna 13;” to “implement interventions in Comuna 13 in order to promote a human rights culture in which the fundamental role that is played by human rights defenders is publically acknowledged;” and to “generate opportunities for dialogue between organizations working in human rights defense in Comuna 13 and high-level authorities.”

65. Similar to the Commission’s recommendations outlined above, the Court has also incorporated gender-specific considerations in its reparations orders in a number of cases described below.

66. In its 2012 decision in the Case of Atala Riffo and Daughters v. Chile, the Court ordered transformative reparations in the context of discrimination based on sexual orientation and gender identity. It explicitly acknowledged that “some reparations must have a transformative purpose, in order to produce both a restorative and corrective effect and promote structural changes, dismantling certain stereotypes and practices that perpetuate discrimination against LGBT groups.”
 To accomplish this purpose, the Court ordered training for public officials on human rights, sexual orientation and non-discrimination,
 as well as legal and administrative changes to incorporate non-discrimination and sexual orientation into judicial guarantees.
  

67. The Court also ordered a series of noteworthy non-repetition measures related to sexual and reproductive rights in its 2012 decision in the case of In-Vitro Fertilization related to Costa Rica.  In the In-Vitro Fertilization case, the Court ordered Costa Rica to “implement programs and permanent education and training courses on human rights, reproductive rights and non-discrimination”
 in addition to adopting “the appropriate measures that render ineffective as quickly as possible the prohibition on the practice of IVF.”
  
68. Similarly, the Court ordered reparations aimed at reversing the social discrimination that creates an environment conducive to violence against women in the case of Veliz Franco and Others.  The Court ordered the implementation of programs and training for public officials on the prevention, punishment and eradication of the murder of women
 and the creation of specialized courts with a gendered perspective to manage femicide cases.
 

69. Given that these recent decisions build on prior case law, the Commission also takes advantage of the opportunity to highlight some key legal developments related to the content of reparations in cases pre-dating 2011 addressing gender equality issues.  In particular, the cases of Inés Fernández Ortega v. Mexico, Valentina Rosendo Cantú v. Mexico, and the Dos Erres Massacre case offer insights into the issue of reparations in cases related to violence against women and multiple forms of discrimination. 

70. In the case of Inés Fernández Ortega, the 27 year old indigenous victim was raped by members of the Mexican Army on March 22, 2002. In addition to finding the State internationally responsible for the rape, torture and lack of access to justice, the Court highlighted the various forms of discrimination—based on gender, race and socioeconomic status—against the victim. In this context of violence and multiple forms of discrimination, the Court ordered as reparations that the State continue to “implement programs and permanent training regarding diligent investigation in cases of violence against women, that include an ethnic and gender based perspective;” “implement a permanent and obligatory training and formation program or course in human rights directed at members of the Armed Forces;” and reform Article 57 of the Military Code of Justice to conform with the American Convention and other international standards.

71. In another case of violence against an indigenous woman by soldiers of the Mexican army, Valentina Rosendo Cantú v. Mexico, a 17 year old girl was raped on February 16, 2002. The Court held the State internationally responsible for violations of the victim’s rights to humane treatment, dignity and privacy, judicial protection, access to justice without discrimination and her right to special protection as a child.  The Court also expressed its concern in relation to the multiple forms of discrimination and violence faced by indigenous women in Mexico. Facing a situation very similar to the case of Inés Fernández Ortega, the Inter-American Court ordered nearly identical reparations, including training with an ethnic and gender perspective, human rights training for the Armed Forces, and harmonizing the Military Code of Justice with the American Convention and other international standards.

72. In the context of violence against women during armed conflict, the case of Dos Erres Massacre v. Guatemala involved the massacre of 251 inhabitants of the community of Las Dos Erres from December 6 to 8, 1982.  This case took place during the Guatemalan armed conflict between 1960 and 1996, where women were targets of sexual violence, and it was claimed in the context of this case that women had been raped and beaten to the point of suffering miscarriages. After holding the State internationally responsible for the lack of due diligence in the investigations, prosecution and punishment of the state agents responsible, the Court ordered the implementation of human rights training for different State authorities and the creation of a webpage to facilitate the search for children abducted and illegally detained during the internal armed conflict as the only measures to guarantee non-repetition.

73. Lastly, the Commission’s 2014 report Truth Justice and Reparation: Report on the Situation of Human Rights in Colombia offers an overview of the reparations mechanisms in place related to the process to achieve a stable and lasting peace in the country.  The report underscores priority issues such as the restitution of land for women victims of forced displacement and the need to guarantee that women affected directly by the conflict and its consequences participate in decision-making instances searching for a solution to the armed conflict. In the context of structural discrimination, the report emphasizes the need for reparations to have a transformative role and not merely restore women victims to their previous situation of pre-existing discrimination.
 The Commission also considers it key for the State to implement reparations measures through an integral, holistic approach by specialized institutions and personnel.
   The Commission, in sum, underscores the importance of a gender perspective in the implementation and grant of all reparations.
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CONCLUSIONS
74. The IACHR concludes this update by encouraging States to continue acting with due diligence to apply the standards of the Inter-American system pertaining to all civil, political, economic, social and cultural rights of women. At the 20th anniversary of the Convention Belém do Pará, States should continue efforts to better implement its principles and obligations in their efforts to prevent, punish, and eradicate violence against women.  The Commission further encourages States to adopt all measures at their disposal to comply with the recommendations and orders of the Commission and the Court in the area of women’s rights. 

75. The Commission also concludes by recognizing the steadfast work of a multiplicity of actors – from civil society, the academic sector, international organizations, the state sector, and others - in the advancement of gender equality in the Americas.   Their work and contributions have undoubtedly left a mark on the continuing development of the standards of the inter-American system of human rights in this area.  
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