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ANNEX B
AIDE MEMOIRE
EXPLANATION AND SECTION ANALYSIS OF THE MODIFICATIONS
TO THE STAFF RULES UNDER DRAFT

EXECUTIVE ORDER No. 08-03

The primary purpose of the Modifications to the Staff Rules proposed under Executive Order No. 08-03 (“Modified Rules”) is to conform the current Staff Rules to changes in the General Standards and personnel policy of the General Secretariat adopted by the General Assembly since 2001.  Aside from fulfilling that purpose, these Modified Rules also serve to clarify procedures, regulatory provisions, and benefits which the Administration and staff have found to be ambiguous or insufficiently defined since the last comprehensive modification of the Staff Rules was undertaken and entered into force in connection with the adoption of policy of parity in remuneration with the United Nations in 1995.
  Finally, these Modified Rules introduce several new procedures and benefits which the Administration considers beneficial to staff.


These Modified Rules neither increase or decrease remuneration and benefit levels of current staff.  For that reason, they do not modify the acquired rights of staff; nor do they require the approval of the Permanent Council.  The major modifications, which phase out the career service and regulate the implementation of continuing contracts as the vehicle for providing greater staff job stability, have already been approved by the General Assembly as amendments to the General Standards.   

This Aide Memoire does not seek to explain every change in current Staff Rules reflected in the Modified Rules.  Most of the changes are editorial in nature.  They reflect the need for a more gender neutral text and clarity, as well as the need to incorporate references to the new terminology adopted under the 2002 changes to the General Standards
 – i.e., “fixed term contract” instead of “contract for a limited time;” “Series A” and “Series B” contracts instead of “Short Term” and “Long Term” contracts; “Continuing Contracts” in addition to “Career Service” personnel in numerous instances.  Other minor modifications include provisions for submitting documents in electronic form and references to materials published on the Organization’s webpage and the intranet.  For the most part, those changes require no detailed explanation.  
The major substantive modifications are in Chapter IV.  For the most part, they require little explanation because all they do is incorporate the text of the General Standards on types of personnel and new recruitment practices already approved by the General Assembly in 2002.  Those desiring to understand the motives and reasons underlying those provisions can turn to the Section Analysis in document CP/CAAP-2618/02rev.1 “Draft Resolution Career Service” (Original English), available with the Current General Standards on the Webpage of the Department of Legal Services at http://www.oas.org/legal/english/Standards/cp09888e06.doc.  
Other modifications worthy of special mention include:  the new Staff Rule 101.12, which establishes a more orderly procedure negotiated with the President of the Staff Association for informing staff members of all future modifications to the rules and regulations affecting staff interests consistent with current due process concerns and technological capabilities; new Rules 101.13-14, which incorporate into the Staff Rules those articles of the General Standards which establish guidelines on conflicts of interest for all staff members; the new Rules 107.1-2, which incorporate into the Staff Rules for the first time the several pension and retirement and savings plan options available to staff; and the redrafted Rules 112.1-4, which establish additional due process protections in the Hearing and Reconsideration Process, which institutionalize current practices and take into account the recommendations of the Administrative Tribunal.
Moreover, these Modified Rules include two new features not contained in previous editions.  The first is that each Rule is followed by a Section entitled “Cross References.”  The Cross References contain citations to General Standards, other Staff Rules, other administrative issuances of the General Secretariat, and Judgments of the OAS Administrative Tribunal which closely relate to each Rule’s origin, application, and/or interpretation.  Also, there is a new Section containing Definitions of key terms used throughout the Rules.  That Section is found in the new Rule 113.5 of Chapter XIII on “General Provisions.”  A footnote at the beginning of each Chapter of the modified Staff Rules reminds readers to refer to the definitions and Cross References.  
The production of these Modified  Rules was a joint effort of the Department of Human Resources (“DHR”) and the Department of Legal Services (“DLS”), initiated at the invitation of the Assistant Secretary for Administration and Finance.  DLS prepared a working draft, which was subsequently reviewed by a Staff Rules Revision Committee (“SRRC”) made up of senior officials of DLS and of DHR, the President of the Staff Association, and her alternate representative.  Staffers from DHR participated in the SRRC meetings when rules pertaining to the specialty areas in which they worked were discussed.  Observations from the series of focus groups on the Staff Rules convened by the Director of DHR earlier in the year were taken into account.  
From the middle of September through to the end of November, the SRRC met at least twice a week from 8:00AM until 10:45AM to review and make adjustments to the working draft.  The objective of the Committee was to come to agreement on modifications to the Rules necessary to bring them up to date with current General Standards, Resolutions of the General Assembly, and practices, as well as to clarify texts and simplify implementation without introducing major substantive changes requiring the approval of the political bodies or major shifts in administrative policy.  It did not undertake to produce a compendium of entirely new rules. 
That being said, the primary objective of this Aide Memoire is to explain the purposes and reasons for the more significant modifications proposed.  It is to that explanation, by Chapter, that we now turn.

CHAPTER I
OBLIGATIONS AND RIGHTS
Rule 101.2
Official Holidays


A new Section (d) allows staff members who do not observe Good Friday to work on that day and to take another holiday in its place for the observance of his/her spiritual beliefs.  This modification was made at the request of staff members and is more responsive to the needs of our staff members who reflect the religious diversity of the hemisphere.

Rule 101.6
Political Activities


A new Section (b) requires staff members to observe the Special Rules on the Involvement of Staff Members and Consultants in the Election of the Secretary General, the Assistant Secretary General, and Other Officials Elected by the General Assembly.  These Rules were implemented by way of Executive Order No. 05-2 in early 2005, pursuant to the urging of many Member States so as to avoid the use of the General Secretariat’s resources to support individual campaigns and to avoid any apparent and actual conflicts of interest with respect to those elections.  The Rules are referenced in Section (b) and attached as a new Appendix F to the Modified Staff Rules.
Rule 101.7
Statements of Loyalty and of Ethics of Conduct and Conflicts of Interest


The current version of this Rule requires annual filings of conflict of interest statements of all staff members and annual filings of assets and liabilities of others in higher-level positions or other positions which involve the handling of financial resources.  In the practice, the management of the annual paperwork generated by the present Rule has become unduly onerous for DHR.  At the suggestion of that Department, the rule has been modified to do away with the annual filing requirement.  Rather under the new text, staff members will be required to update their statements in the case of a change in their situation and the Department of Human Resources, will be responsible for sending out an annual notice reminding them to do so.  Thus, the intent of this modification is to alleviate the Department of Human Resources from the burden of reviewing each year an avalanche of paperwork from staff members whose situation vis-à-vis conflicts of interest has not changed.

Rule 101.8
Prohibition Against Sexual Harassment


A new Section (d) of this Rule obligates the General Secretariat, by way of additional regulations, to guarantee a workplace environment free of sexual harassment to interns and independent contractors as well.  In view of this new Section, references to independent contractors in other sections of this Rule were stricken to avoid possible confusion as to the status of independent contractors under these Staff Rules.  The Rule also imposes an obligation on all staff members to refrain from Sexual Harassment in the workplace – not only with regard to staff members, but also with regard to all other persons who are there.


In connection with this Section and other rules that follow, a definition of “workplace” was added to the new definitional section of the Staff Rules, Rule 113.5.  The definition of “workplace” is “any place which is both under the control and supervision of the General Secretariat and where the staff member must be to perform official functions.  It includes, but is not necessarily limited to, the entire premises known as GS/OAS Headquarters and the premises occupied by each office of the General Secretariat away from Headquarters.” 

Rule 101.10
Prohibition Against Workplace Harassment

Like Rule 101.8, this Rule was modified to make the protection provided and obligations of staff more inclusive.  The amended text specifies that staff members are not only obligated not to harass each other in the workplace, but they are also obligated not to harass interns, independent contractors, and other persons there.  Similarly, the Rule clarifies the obligation of the General Secretariat to sanction interns and independent contractors which commit acts of harassment in the workplace.
Rule 101.12
Obligation of Staff Members to Keep Informed of Rules and Regulations


This is an entirely new Rule.  It was motivated by a perceived need on the part of both the Administration and the Staff to establish a clear process for notifying staff members of new norms that may apply to them consistent with notions of due process and available technologies.  Establishing when and how notification takes place is a critical due process concern because the time period for staff to challenge new measures and modifications of old ones begins to run from the time notification is given.  Section (a) of this new rule puts the burden on the Administration to carry out the notification process.  Section (b) places a burden on staff to stay notified and establishes that ignorance of the law, once it has been published in accordance with Section (a) will be no excuse for noncompliance.  Under Section (a), notification is not complete until the new norm or modification in existing norms is published on the Department of Legal Services website; the President of the Staff Association is given a certified copy of the norm or modification by the Director of the Department of Legal Services; and the Department of Human Resources sends to each staff member who has an OAS E-mail address and to each Director of an Office away from headquarters, an E-mail with a hyperlink to the new norm or modification.  

Rule 101.13
Relations with Member States and Delegations


This Rule is a new Rule.  It incorporates virtually verbatim Articles 27, 28, 30, 32, and 36 of the General Standards.  Those articles regulate the relations of staff members of the secretariat with the delegations for the purpose of helping maintain the professional independence of the General Secretariat’s staff from the pressure or undue influence of any particular member states and the integrity of the international civil service.  Notwithstanding their importance, they have never before been incorporated into the Staff Rules, and although that did not in any way diminish their applicability, it did result in ignorance of them by a majority of the staff.  The inclusion of those provisions in this new Rule rectifies that problem.
Rule 101.14
Discretion 

This new Rule is virtually a verbatim copy of Article 31 of the General Standards.  For some reason it was never included in the Staff Rules.  It should have been.  Its inclusion in this new rule rectifies that omission.
CHAPTER II
CLASSIFICATION OF POSTS
Rule 102.3
Classification Procedures

The modification to Section (c) provides that a supervisor may request permission to assign higher level duties directly from DHR.  The process is more onerous under the present Rule because it requires the request to be made through the corresponding Executive Secretary.  The modification intends to expedite the process and make manpower allocation more responsive to staffing needs in a timely manner.
Rule 102.4
Appeals


The current rule for appealing classification decisions is expensive because it may require several additional audits throughout the stages of the process: one at the Reconsideration level and another at the Tribunal.  In the interest of reducing the number of audits required and the corresponding cost, the proposed amendment to Section (b) of this Rule would allow an aggrieved staff member to opt to take his/her case directly to the Administrative Tribunal which, for its part, would contract with an auditor, thus obviating the need for a prior additional audit at the Reconsideration level.  Of course, the Secretariat cannot require the staff member to bypass Reconsideration and the required audit because he/she has a right to Reconsideration under the General Standards if he/she wishes to exercise it.  But it may induce him/her to bypass the Reconsideration by creating this new option.

CHAPTER III

SALARY AND ALLOWANCES
Rule 103.5
Salary Policy on Promotion

The modifications provide for a new Section (c) which explains how a staff member’s new salary is computed upon promotion to a higher level post in another duty station.  The issue of establishing a staff member’s salary upon promotion to a higher level post in another duty station is potentially confusing to some simply because salary scales differ among duty stations and the promotion may even result in a reduction in nominal compensation (but not purchasing power) when one transfers with a promotion from a high cost duty station like Headquarters, to a lower cost duty station like Quito, Ecuador.  The Modified Rule simply codifies the practice.  That is, the staff member is first placed in the step in his/her new grade in his/her current duty station location, and then when he/she assumes his/her duties in the new duty station, he/she is placed at that same step level in the salary scale of the new duty station.
Rule 103.6
Language Allowance


The current rule requires that general services staff who receive this allowance must be re-tested every three years.  In practice, the Secretariat does not test that frequently because of the cost.  The modified text of this rule would change the testing intervals to every five years, with the objective of conforming more to the practice and reducing costs.

Rule 103.13
Education Grant for Reassimilation Into Staff Member’s Home Country

Over the last two years, the benefit known as the “education grant” has sparked controversy due to two apparent reasons.  One is the difference between the underlying purpose and scope of the education grant at the OAS and a similar benefit paid by other international organizations and national foreign services.  The second is the wording and organization of the current Rule, which many found confusing.

The new text of this rule hopefully solves many of the drafting and organizational problems which caused such confusion.  It reorganizes the rule into four parts:  Definitions; Eligibility; Payment; and Education Travel.  Before, provisions relating to those topics were all mixed together.  The provisions on payment have been redrafted to indicate more clearly the maximum amounts that will be paid and how they are computed.  Because the purpose of the Rule at the OAS is to facilitate the reassimilation of children of staff members stationed away from their home country back into the home country, the new text includes a definition of the term reassimilation.  This should permit a more uniform application of the rule in the future.


The controversy over the purpose of the Education Grant and its scope will have to be resolved at another time and in another forum.  The purpose of the rule is to permit reassimilation back into the home country of OAS professional staff who have taken them out of the home country with them in the interest of the service of the General Secretariat.  It is not a payment intended to supplement all educational expenses incurred by professional staff members away from their home countries for their children, regardless of the purpose and language of those studies.  The reassimilation requirement thus limits the scope of the benefit and its potential expense to the General Secretariat.  Back in 1995, when the possibility of establishing an education grant benefit more identical in scope and amount to that offered by the United Nations was discussed, the additional costs were estimated in the several millions of dollars.  It was further estimated that to accommodate the cost of that benefit in the Regular Fund, as many as 50 posts would have to be eliminated from the Regular Fund Budget.  As a result, the decision was made to increase the amount from the then $1,000 maximum, albeit only at a fraction of that offered by the United Nations, and to retain and enforce the reassilmilation requirement.  The decision was one of a number of decisions over benefit levels that became known as “smart parity” -- adjusting UN benefit levels to conform to the real needs and capacity of the General Secretariat.
Rule 103.20
Deductions and Contributions

This Rule allows the General Secretariat to deduct from a staff member’s wages and other emoluments money owed the General Secretariat.  The text added to the chapeau of Section (b) makes clear that emoluments include retirement and termination benefits, such as the institutional payments to health insurance premiums.  The reason for the new text is to make clear that the General Secretariat has recourse to collect debts owed by staff members, even after they have left the Organization, by withholding amounts owed from certain payments which the General Secretariat may be required to make on their behalf, like, for example, the subsidy for the health insurance premium.  The need for this clarification became evident in several recent situations in which staff members separated from service from the General Secretariat, and only thereafter, either by way of a Tribunal action or an Inspector General’s Report, was it determined that they had incurred a monetary debt or liability to the General Secretariat.


Also, in the interest of fairness, we have added a statute of limitations for the collection of any overpayments of salary and benefits paid by the General Secretariat to staff members.  Currently, there is no such limitation under our rules.  Without such a limitation, two possibilities exist.  Either the Tribunal will fill the legal lacuna by imposing one of its own; or the current situation will continue undefined.  Neither option is desirable.  If there is no statute, the Secretariat will have to carry such claims as uncollected debts forever.  Moreover, staff members will have to live with the possibility of accumulating a tremendous debt to the General Secretariat which they will not easily be able to pay once it is discovered.  Statutes of limitations exist to avoid those situations.  The proposed statute of limitations set out in the new Section (c) is typical of those in existence in the jurisdictions of the Headquarters area.  It provides that the General Secretariat will have up to one year from the date an overpayment is made to take action to recover it; however, if the overpayment was not simply due to the General Secretariat’s oversight but due to the fraud or submission of erroneous information by the staff member, then the one year limitations period will begin to run from the date the overpayment is discovered.  
CHAPTER IV

TYPES OF EMPLOYMENT, SELECTION AND PROMOTION

Rule 104.1
Types of Employment


Section (a) of this Rule parallels Article 17 of the General Standards entitled “Types of Personnel and Other Human Resources.”  The modifications are necessary to reflect the modifications to Article 17 adopted by the General Assembly in 2002. 
  They include reference to continuing contracts; fixed-term contracts instead of contracts for a limited time; and the phase out of the Career Service.  Also, Subsection (vi) of Section (a) has been amended to reflect the modification to Article 23 of the General Standards adopted by the Permanent Council in 2006, permitting the contracting of Temporary Support Personnel with Regular Fund resources to perform maintenance and cleaning services in the Offices of the General Secretariat away from Headquarters.
 

Rule 104.2
Career Service


The modifications to this Rule are those required under the amendments to Article 18 of the General Standards adopted by the General Assembly in 2002 under Resolution AG/RES. 1873 (XXXII-O/02) “Career Service”.  They are virtually verbatim from that Article.

Rule 104.3
Personnel Appointed Under Continuing Contracts


This is an entirely new Rule and incorporates almost verbatim the text of Article 19 of the General Standards adopted by the General Assembly in 2002 under Resolution AG/RES. 1873 (XXXII-O/02) “Career Service”.

Rule 104.4
Personnel Appointed Under Fixed-Term Contracts


This is a revised version of the present Rule 104.3 on Contracts for a Limited Time.  Under the new Personnel Policy and General Standards adopted in 2002, the term “Contract for a limited time” was discarded and replaced with the more commonly used nomenclature of “Fixed-Term Contract.”  Also, the reference to “short term” and “long term” contracts were dropped because it no longer made sense to differentiate fixed-term contracts solely on the basis of time once the decision was made by the Permanent Council in 1999 to allow short-term contracts for up to three years and to allow for long-term contracts for as little as one year.  Most of the text in this Rule is new and has been transferred almost verbatim from Article 20 of the General Standards adopted by the General Assembly in 2002 under Resolution AG/RES. 1873 (XXXII-O/02) “Career Service”.  See also the modifications proposed for a new Article 110.4(a)(ii), which set out special conditions under which fixed-term contracts may be terminated.
Rule 104.5
Trust Appointments


Most of the modifications to this Rule, the former Rule 104.4, are verbatim from the text of Article 21 of the General Standards adopted by the General Assembly in 2002 under Resolution AG/RES. 1873 (XXXII-O/02) “Career Service”.   Section (g) is not in the General Standards.  Rather it simply clarifies that when a staff member on a fixed-term contract accepts a trust appointment, the fixed-term contract ends and he/she has no right to return to a fixed-term contract in the Organization.  This has been the unwritten practice for years, but it is a practice which should have been codified into the rules years ago.  In contrast, Career Staff and continuing contract staff appointed to trust positions are considered permanent staff members and retain their Career Service or continuing contract status, as the case may be, throughout the duration of the trust appointment.   

Rule 104.6
Part-Time Employment


This is a new Rule based on Sections (d)(iv) and (f) of the present Rule 104.3, which allows for contracting persons under fixed-term contracts for less than the full work-week.  It does not make any sense to extend the possibility of part-time employment to fixed-term contracted staff and not to other staff members as well.  This new rule does just that; however, it does not convey a right to have a part-time employment.  Any employee seeking part time employment must request it, and the request must be approved by both the Director of DHR and the staff member’s supervisor “taking into account the interests of the General Secretariat and the facility of providing this accommodation.”  Section (b) of this Rule provides rules for computing years of service and continuous service for purposes of eligibility for certain benefits linked to seniority and service time.  Those provisions simply explain and develop the basic mechanisms set out in the present Rule 104.3(f).  
Rule 104.7
Competition for Filling Vacant Post

This Rule is based on the present Rule 104.5 with the same title.  Section (a) is simply Section (k) of the present Rule.  It makes more sense to begin a rule about filling a vacant post with a definition of what constitutes such a post, than to put it at the end of the Rule.   


Section (b) describes the composition of the Selection Committee which advises on the competitions.  In the present Rules, the content of this Section is in Rule 104.2 on the Career Service.  But with the phase out of the Career Service mandated under Article 18 of the modified General Standards, it makes no sense to keep it there.  Thus, it has been moved to this Rule on competitions for filling posts, which is where the Selection Committee is most relevant and active.

Section (c) is essentially the same as Section (a) of the present Rule, as modified for changes in terminology.   That is, the term “Series B Contract” is used instead of “Long Term Contract” and “fixed-term contract” is substituted for “contract for a limited time.”


Section (g) is new text and mirrors the new text of Article 44(d) of the General Standards, adopted to assure wider distribution of vacancy announcements.


Section (h) is a rewrite of the present Section (i) of Rule 104.5.   It preserves the discretion of the Director of DHR to open a competition to internal candidates only when he/she determines that there is a sufficient number of qualified internal candidates for the post. 

Section (k) is based on the new text of Article 44(e) of the General Standards adopted by the General Assembly in 2002 under Resolution AG/RES. 1873 (XXXII-O/02) “Career Service”.  It establishes the interview requirement for professional finalists in the competition for a professional post.


Subsection (iii) of Section (m) sets out the process for handling Subcommittee Reports in the Selection Committee.  The present text of Section (m) of Rule 104.5 gives the Committee Chair the options of going directly to the Secretary General with the Report or first consulting with the full Selection Committee.  Early on, following the adoption of the provision in the Rules allowing for the creation of such subcommittees, the Chair decided that notwithstanding that option, he/she would always first consult the full Committee, and the practice of mandatory consultation was established.  The modification to this subsection simply codifies that practice.

Rule 104.8
Selection Criteria


This Rule is essentially the present Rule 104.6.   New text has been added to Section (b), which comes almost verbatim from Article 45 of the General Standards adopted by the General Assembly in 2002 under Resolution AG/RES. 1873 (XXXII-O/02) “Career Service”.  That text eliminates preferences which staff members under contracts for a limited time had over outsiders in the competition process under the prior General Standards.

The new Section (d) is simply the transfer of the text of Article 44(f) of the General Standards adopted by the General Assembly in 2002 under Resolution AG/RES. 1873 (XXXII-O/02) “Career Service”.  It is an exhortation to take into account geographical representation in the selection process.

Rule 104.10
Physical Examination and Inoculations


This Rule is the present Rule 104.8, with modifications.  The present Rule requires medical exams for all persons hired from outside the Secretariat for six months or more, consistent with Article 43 of the General Standards.  The present Rule requires that the exam be given by a doctor recommended by and paid by the General Secretariat.  The proposed modified Rule would allow the Director of Human Resources to allow the prospective staff member to prove his/her medical fitness by way of an exam by a doctor not necessarily recommended by the Secretariat or paid by it.  The principal motive here is to save the cost of the exam in cases in which it is not deemed necessary. 
Rule 104.13
Continuity of Service


This Rule is the present Rule 104.11, with a new Section (c).  The Rule essentially states that former staff members do not have their prior service counted for determining their entitlements if they later rejoin the staff.  Nonetheless, Section (b) sets out an exception for Career Service staff who are terminated and then return within 12 months of their termination.   The purpose of the new Section (c) provides a similar right for staff members on continuing contracts who rejoin the staff within 12 months after their contracts are terminated.
Rule 104.15
Nationality and Country of Origin


This Rule is the present Rule 104.13, with a new Section (e).  The new Section requires staff members to identify for the Secretariat their “country of origin,” so that the Secretariat can include it in the Personnel Registry that it is required to submit to the Permanent Council under the amendment to Article 47 of the General Standards adopted by the General Assembly in 2002 under Resolution AG/RES. 1873 (XXXII-O/02) “Career Service”. 
Rule 104.16
Family Relationships

This Rule is the present Rule 104.14, with new Sections (b) and (d).  Section (b) prohibits hiring the relatives of any Member State representatives as staff members.  A similar provision exists in the Performance Contract (CPR) Rules, and there have been numerous recommendations to amend this Rule to include a similar provision.  Such a rule is likely to reduce the probability of some of the most serious conflict of interest situations and to shield the Secretary General from unwelcome political pressure.  The new Section (d) derives from a similar rule in the United Nations staff rules.  It requires the Secretariat, to the extent feasible, to avoid placing persons who become relatives by marriage while working at the General Secretariat in the same chain of command.
Rule 104.17
Local and International Recruitment


This Rule is the present Rule 104.15, as amended.  The text in subsection (iii) of section (a) of the Rule extends the definition of local recruitment to include those professionals recruited in the duty station who are residing there when recruited, provided they are not on a G-IV visa or a diplomatic visa.  The modified Rule is intended to bring more consistency and regularity into the process of hiring professionals in the duty station who are not nationals or permanent residents within the duty station.  New text in Section (d) simply is intended to conform this Rule with the Mobilization Allowance set out in Rule 103.21 and implemented in 2002 under CP/RES. 810 (1309-O/02), as a replacement for the more traditional payment of installation allowances upon recruitment or transfer.  
Rule 104.18
Non-Employee Service Providers:  Independent Contractors and Others


This is largely a new Rule.  The present Rule 104.16, upon which it is based, is entitled “Independent Contractors,” and it summarizes a number of key provisions from the Performance Contract Rules.  After considerable discussion on whether a Rule on Independent Contractors was appropriately placed in the Staff Rules, the SRRC agreed that some mention of Independent Contractors and other persons who are not employees but provide human services to the General Secretariat was necessary, albeit with less detail, because they are players in the workplace and because they are mentioned in Article 17 of the General Standards on “Types of Personnel and Human Resources.”  Thus, the Rule was given a new title that signals that Independent Contractors are not employees.  Similarly, the substantive provisions relating to the rights of independent contractors were eliminated and the content of the Rule simply advises all staff and others that may read these rules that Non-Employee Service Providers, which include Independent Contractors, Conference Services Contractees, and others, are not employees of the General Secretariat and have no right to have their contracts converted to staff employment contracts.  

The Rule implicitly recognizes, however, that every few years or so, at least one independent contractor will come forward with a claim that he/she is in fact an employee rather than an independent contractor, notwithstanding language in the CPR Rules and these Rules that establish that such a claim is legally inappropriate.    Thus, the Rule warns those Independent Contractors that if they are to make such a claim, as wrongful as it might be, they must also comply with the obligations of staff members.  That is, they must comply with the requirements for requesting a Hearing and Reconsideration prior to proceeding on with their grievances to the Administrative Tribunal.   
Rule 104.20
Local Professionals

This is the present Rule 104.18, with a modification to Section (a), which as amended, would permit the granting of local professional contracts for a professional of one Member State in a regional trade pact, like MERCOSUR or CAFTA.  This change reflects a legal opinion DLS gave several years ago which expands the definition of “local,” particularly for those regional arrangements which permit professionals of one Member State to work freely without special visas in other Member States.  It has greatly facilitated the hiring of personnel at significant savings for several Sustainable Development projects. 

Rule 104.21
Temporary Support Personnel


This is the present Rule 104.19, as modified to reflect the amendments to Article 23 of the General Standards approved by the Permanent Council in CP/RES. 910 (1568/06).  Those amendments permit the hiring of temporary support personnel with Regular Fund monies for the purpose of performing maintenance and cleaning service staff.  Generally, this form of contract is reserved for project personnel funded by specific funds.

CHAPTER V

CHANGE OF POST OR FUNCTIONS AND WORK PERFORMANCE

Rule 105.2
Transfers

For purposes of clarity, text has been added to Section (a) to specify that upon a transfer to a post at a different duty station, the staff member will be placed in the same step and grade that he occupied prior to the transfer.  This has been the practice for years, but in view of the present policy to promote transfers and questions that have recently been raised, it should be codified.

Rule 105.6
Loan of Other Staff Members to Organizations


A new Section (c) has been added to this Rule.  The purpose is to incorporate into the Staff Rules the text of the third sentence of Article 32 of the General Standards.  The General Assembly adopted that provision to assure that the Secretariat, through secondments, did not end up subsidizing other entities.
Rule 105.9
Work Performance Evaluation

This Rule presently provides that supervisors must evaluate their personnel “at least once a year.”  Nonetheless, some staff members have questioned the authority of a supervisor to evaluate other than during the evaluation cycle.  The new text specifies that supervisors can conduct as many evaluations as they deem appropriate.  It is intended to clarify any doubt over the meaning of “at least once a year” in the current Rule.
CHAPTER VI

LEAVE

Rule 106.5
Sick Leave


This Rule is the present Rule 107.1.  It was moved to this Chapter VI in response to a recommendation that all provisions regarding leave should be in the same Chapter.  It has been modified solely to reflect the changes in contracting mechanisms and change of terminology implemented under Articles 17 – 23 of the General Standards adopted by the General Assembly in 2002 under Resolution AG/RES. 1873 (XXXII-O/02) “Career Service”.  
Rule 106.6
Maternity Leave
This Rule is the present Rule 107.1, with some modifications.  The Rule was moved to this Chapter VI in response to a recommendation that all provisions regarding leave should be in the same Chapter.  In accordance with current practices in the workplace, a new subsection “iv” was added to Section “a” to permit staff members who do not use their full allotment of pre-partum leave to use it as post-partum leave, subject to the presentation of appropriate medical certificates.  The other modifications in this Rule reflect the changes in contracting mechanisms and change of terminology implemented under Articles 17 – 23 of the General Standards adopted by the General Assembly in 2002 under Resolution AG/RES. 1873 (XXXII-O/02) “Career Service”.

CHAPTER VII

SOCIAL SECURITY

Rule 107.1
Participation in the OAS Retirement and Pension Plan

This is a new Rule.  It would replace the present Rule 107.6, which briefly mentions the existence of the OAS Retirement and Pension Plan and the Provident Plan and then refers the staff member to other unspecified documents for greater clarification.  More is required.

 
Beginning in 1999, the General Secretariat expanded the retirement plan options available to non-permanent staff.  A number of factors motivated that expansion.  One was the need that former Secretary General Gaviria saw to offer an attractive Plan for those employees with a short-term horizon in the Organization – specialists brought in under contracts for one or two years and trust appointees.  Also, there was a need to find an easily administered option for Special Observer Contractees (SOCs) and others working for no more than several months.   In response, the Administration revised its Provident Plan.  

The Provident Plan had been established by the Secretariat as an alternative to the Retirement and Pension Plan for non-permanent employees back in 1956.  It was essentially a savings Plan.  The participant deposited 5% of his pensionable salary and the Administration matched that contribution.  Upon termination, the staff member was paid the accumulated amount, plus interest.   To respond to Mr. Gaviria’s concerns, the Secretariat divided the Provident Plan into four sub-plans.   One, a savings account with a 7% contribution from the Individual and 14% from the Institution has since been eliminated at the insistence of a Member State.  The three that are left include the old 5/5 Provident Plan, a qualified Plan for Series A fixed-term staff members with less than one year of service; a qualified Section 401(m) Plan for staff members with more than one year of service, funded by participant contributions of 7% of their pensionable salary and institutional contributions of double that amount; and a 5/5 non-qualified savings plan for SOCS.   The difference between a qualified plan and non qualified plan is that employer contributions and interest earned on the accounts are tax deferred for participants until withdrawal for the qualified plan.  They are immediately taxable to participants in non-qualified plans.
Although the Secretariat published circulars and other information regarding the new subplans, the Staff Rules were never amended to accommodate them.  This resulted in wide-spread ignorance and confusion about the different Plans available to staff – among staff and administrators alike.   Inclusion of dispositions in the Staff Rules that at least discuss these options should help curb some of that.   The purpose of the new Rule 107.1 is to explain the basic elements of the OAS Retirement and Pension Plan, which is available to trust appointees, Career Service staff, continuing contract staff, and staff with fixed term contracts or continuous service of one year or more.

Rule 107.2
Participation in Retirement Savings Plan:  The Revitalized Provident Plan


This Rule describes the three subplans that comprise the New Provident Plan – their basic characteristics and eligibility requirements.  Section (d) of the Rule contains a savings clause that permits the Secretariat to terminate any one of these subplans at any time, provided it pays the proceeds out to the participants and makes arrangements for them to participate in alternative plans with the same percentage contributions which apply for the plan in which they are participating at the time of the close-out. 

Rule 107.3
Health and Life Insurance

About ten years ago, there was debate over whether the General Secretariat could escape its obligation to provide health insurance to staff members on what are now Series A fixed-term contracts simply by issuing the contracts for periods of less than six months and renewing them for equivalent periods.  DLS issued an opinion stating that such a practice was a subterfuge and any Tribunal would consider those contracts once renewed without a bona fide break in service to be contracts for six months or more.  As a result, the Secretariat thereafter uniformly provided Health Insurance to any staff member whose continuous service reached six months under shorter-term contracts.  The modifications to Sections (a) and (b) of this Rule remove any ambiguity and expressly conform the Rule to the legal opinion and now long-standing practice.

CHAPER VIII

TRAVEL


There are no substantive changes in this Chapter.  Nonetheless, there are a large number of editorial changes which take into account new categories of staff and the introduction of the mobilization allowance and Repatriation Travel and Moving Allowance, which entered into force after the Rules in this Chapter were last revised.   

CHAPTER IX

RELATIONS WITH THE STAFF

There are no substantive changes to this Chapter.  The editorial revisions are few and solely for the purpose of gender and bringing citations to the relevant General Standards up to date.
CHAPTER X

SEPARATION FROM SERVICE

Rule 110.2
Expiration of Contract


The proposed new Section (c) of this Rule is necessary to explain when and how a continuing contract expires.  It is taken from Article 19(e)(ii) of the General Standards.  There is also a new Section (e) which discusses for the first time the timing and rights associated with the expiration of local professional and TSP contracts.  The content is not new.  It comes from Articles 23 and 24 of the General Standards which provide that the notice and indemnity provisions set out in the General Standards do not apply to local professionals and TSPs.
Rule 110.3
Retirement


In recent years, there has been much confusion over the provisions for compulsory retirement.  Some of that confusion is due to the absence of information in the current Rule 110.3 regarding those provisions.  Thus, at the suggestion of several staff members, it was decided to redraft this provision almost in its entirety.  Also, the provision in Section (a) of the current Rule which requires the Secretary General to notify staff members of their pending retirement date has been eliminated.  Rather the onus under the proposed modified text is placed on the staff member to keep track of his/her years of participation in the Plan and the date of his/her 65th birthday.  Experience has shown in recent years that staff members are better equipped to know this than the Administration.


Section (a) is entirely new.  It notifies staff members that Section V of the OAS Retirement and Pension Plan requires staff members to retire from service at age 65 with 15 years of service.   The reference to Section V is important because it directs the staff member to the disposition in the Plan having a more detailed discussion of compulsory retirement.


Section (b) is entirely new.  It clarifies that compulsory retirement from the OAS Retirement and Pension Fund implies simultaneous separation from service.  Thus, a staff member’s compulsory retirement date will also be the date he/she is separated from service.  The subparts to this Section remind staff members that under the terms of the OAS Retirement and Pension Plan, the compulsory retirement date, at the option of the staff member, may either be his/her actual 65th birthday or a date following that day.  That is, staff members who joined the Plan before July 1, 1990,  have the option of postponing their retirement until first day of the semester following the semester  in which the staff member has reached his/her 65th birthday.  Those who joined the Plan after June 30, 1990, may postpone compulsory retirement until the first day of the month following the staff member’s 65th birthday.  


Section (c) is entirely new.  It notifies staff members of their obligation to contact the Secretary-Treasurer of the Fund well in advance of their compulsory retirement date and no later than the date established for making that contact specified in the OAS Retirement and Pension Plan’s Codified Regulations so that the Retirement and Pension Committee may make the corresponding decisions.  That is particularly important for the pre-1982 Plan Participants, who have the option, if the Committee so approves, to elect up to a total commuted lump sum and to purchase an alternative pension.   It is also important for post-1981 participants so that the Secretary Treasurer may take the appropriate steps to have cash available in the event the participant decides to commute up to one third of the pension into a lump-sum cash payment or to resign prior to retirement and take all the cash in his/her account.

Section (d) is a new provision.  It reminds staff members that they are responsible for taking the initiative with DHR to arrange for their post-retirement benefits and separation benefits.


Section (e) replaces section (a) of the current Rule.  It eliminates the requirement that DHR notify each staff member of his/her compulsory retirement date one year prior to that date.  Staff members are advised that they are responsible for knowing their own age and years of service.  The notice provision was eliminated for several reasons.  First, it has proved difficult to administer with accuracy over the years.  Second, it makes little sense now because the 401(m) Plan, which did not exist when the current Rule was conceived and written, does not have a compulsory retirement provision.  Third, staff members are perfectly capable of keeping track of their own age and years of service.  Requiring them to assume that responsibility creates no appreciable burden upon them.  This Section goes on to state that DHR may advise staff of their pending date of retirement from time to time, but it is under no obligation to do so.  It is, however, obligated to provide information about retirement to staff members upon their request.   


Section (f) is a redrafted version of Section (b) of the current Rule.  It reiterates the acquired right of pre-1982 staff members to have their compulsory retirement delayed for periods of up to one year if it is deemed in the best interest of the General Secretariat.  This provision has not been used in recent years, but it is an acquired right of staff members and will remain as part of the Plan until the last of the pre-1982 Participants in the Plan separates from service.  In the practice, the determination is made based on a request to the Committee from the Secretary General, who is presumed to be responsible for identifying the best interest of the General Secretariat.   

Section (g) is a redrafted version of Section (c) of the current Rule.   It clarifies that separation from service under the compulsory retirement provisions is not a termination under Rule 110.4(e) for age, and therefore, it does not carry with it a notice requirement or indemnity of any kind.


Section (h) is a new provision which advises the staff of the legal supremacy of the OAS Retirement and Pension Plan over these Rules.  The Plan reigns supreme because it is a resolution of the General Assembly.

Rule 110.4
Termination of Services

Recently, a Reconsideration Committee charged with reviewing a case involving this Rule 110.4 rendered a mistaken decision which confused the final unnumbered paragraph on “notice” with the other provisions in that Rule on “causes” for termination.  To avoid a repeat of that mistake, the new modified version of the Rule has been divided into two separate sections:  Section (a), which deals exclusively with the causes for termination; and Section (b), which establishes the statutory notice periods which apply to all terminations under Section (a).  This new draft of the Rule is consistent with the decision of the General Assembly to keep the two concepts – cause and notice – separate.  Indeed, when it revised the General Standards in 2002, it divided the then Article 53 on cause and notice into two new Articles:  Article 57 on causes for termination and Article 58 on notice.


Section (a) contains all the causes for termination established in Article 57 of the General Standards and those set out in the current Rule 110.4.   The major innovation is Subsection (ii).   It incorporates almost verbatim all the changes that were made to Article 57 of the General Standards adopted by the General Assembly in 2002 under Resolution AG/RES. 1873 (XXXII-O/02) “Career Service.”   Those changes state with specificity that all staff members other than Career Service staff can be terminated when their post is abolished or assigned to a Career Service staff member under the preferences given Career Service staff under Articles 18 and 45 of the General Standards; when the program for which the staff member was hired is abolished; when funding is not approved for the staff member’s post; and when the staff member’s post is reclassified but he/she fails to win the competition to fill it.  This Subsection also contains a new provision that states that a staff member on a Series A fixed-term contract can be terminated for cause if the staff member has a one year contract or more, or an extension of the same length, and he/she does not subsequently win a competition for the post which finances the contract.  

Section (b) remains largely unchanged from the current final un-marked paragraph of the current Rule.  It has been modified only for clarity and to adapt the text for staff members on continuing contracts.

Rule 110.6
Reduction in Force


Language has been added to Section (f) which clarifies that the remaining preferences and procedures stated in the Rule apply only to members of the Career Service; not to staff with continuing contracts or fixed term contracts.  The need for this language arises out of the erroneous ruling by a Reconsideration Committee that those procedures and preferences extended to fixed-term staff.  In the litigation that followed, the Administrative Tribunal rejected the Reconsideration Committee’s ruling.  Nonetheless, the insertion of clarifying language may help avoid another erroneous ruling from the Reconsideration Committee regarding the scope of those provisions.    
Also, there are modifications to Section (k) involving the composition of the RIF Committee.  The text has been modified to reflect the current structure of the Secretariat and the make-up of its personnel.  Under the current Rule, members must be at the P-5 level or above.  But that text was written when there were many more P-5s in the Secretariat than there are today, and the pool of available P-5 is substantially diminished.  Therefore, this Section (k) has been modified to permit staff members at the P-4 level and above to serve.  The mandatory size of the Committee is five members  -- one from the Office of the Secretary General or Assistant Secretary General: a representative from DLS; a representative from DHR; a representative from SEDI, and a Representative from any other Secretariat.  The SG may increase the size of the Committee by appointing additional members, provided there is not more than one representative from any Secretariat. 
Rule 110.7
Separation Indemnity

The title of this Rule has been changed to reflect the titles and text of Articles 61 and 62 of the General Standards, on which it is based, as well as the terminology already used within the Rule.  


Aside from the required language for conforming the text so as to accommodate the new continuing contracts, there is a new Section (e).  That Section is the verbatim text of the new Article 63(a) of the General Standards, which was adopted by the General Assembly in 2005 under Part II, Section A(1)(c)(i)(b) of Resolution AG/RES. 2157 (XXXV-O/05).  It provides a lifetime maximum indemnity a staff member may receive for termination of contract – nine months of basic salary.  Prior to the adoption of that new Article, which applies to all staff members, the life-time limitation applied only to continuing contract staff.


Also, Section (a)(iii) was modified to eliminate the option that staff members contracted under the former long-term contracts (now Series B fixed-term contracts) prior to 2000 have to select between the termination indemnity provided under the pre-2000 version of Rule 110.7 and the separation indemnity provided under the current rule.   With the passage of time, the option under the pre-2000 Rule has become much more attractive in all cases, so that no one would rationally choose the other.  The new modified version of  Section (a)(iii) eliminates the other option, and therefore, it is much simpler to read and apply.  It also states in the text how the amount of the entitlement under the pre-2000 Rule is computed --  one month of basic salary for each year of service, up to a maximum of eight months.
Rule 110.8
Repatriation Grant


There are three new Sections to this Rule.  The other changes are simply the adjustments necessary to conform the text to the new terminology on continuing contracts and fixed-term contracts introduced into the General Standards in 2002.

Sections (f) and (g) are new.  They replace the last sentence of the current Section (e), which provides that staff members who are terminated at the duty station of their home country but who have previously served outside the duty station shall receive all or part of a repatriation grant in recognition of their service abroad, “as the Secretary General determines.”  The new Sections (f) and (g) take the arbitrariness out of this Rule by providing a rule for establishing just how much a staff member in that situation will receive.  Section (f) provides that the benefit will be reduced by two weeks’ basic pay for every year the staff member spends in his/her duty station after his/her foreign assignment if he/she has no dependents and by four weeks’ basic pay if he/she has dependents.  Section (g) provides for a similar adjustment for staff members who return to a duty station in their home country after years in a foreign duty station and ship out again for a short time prior to separation from service.

Section (m) is new as well.  It incorporates verbatim the new Article 63(a) of the General Standards, which was adopted by the General Assembly in 2005 under Part II, Section A(1)(c)(i)(b) of Resolution AG/RES. 2157 (XXXV-O/05).  It provides a lifetime maximum on the number of weeks of basic salary a staff member may receive as a repatriation grant.  Prior to the adoption of that new Article, which applies to all staff members, the life-time limitation applied only to continuing contract staff.

CHAPTER XI
DISCIPLINE

Rule 111.1
Disciplinary Measures


A sentence has been added to Section (a) which affirms the authority of the Secretary General to apply disciplinary measures to former staff members in relation to acts of misconduct they committed prior to separation from service.  It also clarifies that the term “staff member,” as used in the Disciplinary provisions of the Secretariat, connotes and includes “former staff members” as well.   
The need for such a provision became apparent in 2005 when the Permanent Council asked the Secretary General, where merited, to take action against staff members accused of alleged misconduct in relation to financial management.  Several members of the disciplinary committee questioned their competence to evaluate the conduct of former staff members and to recommend possible sanctions for their misconduct without a specific rule charging them with that function.  The purpose of this text and other modifications to this rule is to codify expressly the basis for that competence into a rule.
Some have expressed doubt over the effectiveness of sanctions that may be applied to former staff members.  Sanctions, however, are not altogether meaningless.  The imposition of a written censure, for example, or even a “dismissal” which could not be carried out because the staff member had already voluntarily left service, would remain on the former staff member’s record and mitigate against the issuance of a Certificate of good conduct or other favorable to potential future employers of the individual.  Thus, the modifications expressly permitting the impositions of those sanctions have been included in this Rule.


Section (b) has been amended to permit the issuance of oral and written admonitions by the Director of DHR under certain unusual circumstances.  One is when, for example, the staff member’s behavior is adversely affecting common services, like telephones, financial services, conference facilities, the museum or computer systems which are controlled by another director.  Another would be the case where a staff member is transferred to another area but his/her misconduct in the area where he/she previously worked is discovered after the transfer.  At that time, the new supervisor may be reluctant to discipline the employee for misconduct in another area.  But this may frustrate the prior supervisor and would be particularly unjust if the staff member had exercised the misconduct with others in his/her former area and they were subject to admonitions but he/she escaped them due to the transfer.  This proposed modification of Subsections (i) and (ii) of Section b clarifies that admonitions for such behavior may be issued by the Director of DHR, but only if he/she agrees that they are appropriate.

CHAPTER XII
HEARING AND RECONSIDERATION

The first three Rules of this Chapter are almost entirely new and would replace the current Rules 112.1 -112.3.  This revision is long past due.  More than 20 years ago in 1984, then Secretary General Baena Soares introduced , first as an experiment, the practice of appointing a Hearing Officer to provide a Hearing – written, oral, or both – to any staff member who requested a Hearing under Rule 112.1  Prior to that, the Hearing was just a formality.  A staff member would request it and the Secretary General would simply confirm his earlier decision thus permitting the staff member to take the claim on to Reconsideration where it would get a full airing with possibilities for conciliation.  The experiment proved useful in cutting down on the number of claims that went on to Reconsideration because the Secretary General normally accepted the Hearing Officer’s recommendation.  If the Hearing Officer concluded the grievant had merit, then the Secretary General would attempt to settle the case, thus usually obviating the need for the Reconsideration.  And when the Hearing Officer concluded the claim had no merit, the staff member was less likely to pursue the claim – provided the Hearing Officer was a figure respected for his/her neutrality and fairness.

What began as an experiment is now a long-standing practice.  The primary objective of the proposed changes to Rules 112.1—112.3 is to codify that practice within the Staff Rules.


The other purpose for these extensive revisions is Tribunal Judgment No. 148 (2003).   In that Judgment, the OAS Administrative Tribunal identified a need for greater clarity in defining the dates in the procedures for the receipt or Hearing and Reconsideration requests presented by staff and the means for conveying those requests.  It recommended that the Secretariat modify its rules to respond to that need.   The proposed draft rules for Chapter VII respond to that request. 
Rule 112.1
General Provisions


This Rule is almost entirely new.  Section (a) contains key definitions including a definition of a “Hearing Request” and a definition of a “Reconsideration Request”.  This is essential because the failure of a precise definition has caused confusion for all interested parties over the years.  As in the present rule, this revised rule requires that requests for a Hearing or Reconsideration must be signed by the grieving party.  To facilitate the transmission of such requests by E-mail, Subsection e(iv) of the Rule establishes that requests from the E-mail address of the petitioner aggrieved party shall be deemed signed by the petitioner.

Section (b) clarifies that only eligible persons, as defined in the definitional Section (a) of this Rule, may participate as Petitioners in the Hearing and Reconsideration process.


Section (c) also eliminates what has been at times a trap for the unwary in which they confuse the sequence of steps necessary to preserve a claim for eventual tribunal adjudication.  It establishes as the first step the Hearing Request, to be followed by a Request for Reconsideration in the event the response to the Hearing Request is unsatisfactory.  It also makes clear that the Hearing Request and Reconsideration Request are two different documents to be presented at two different times in the process.

Section (d)(i) reconfirms the possibility already contemplated in the present Rule for the aggrieved party and the Secretariat to allow the aggrieved Party to bypass the Hearing and to go directly to Reconsideration, or bypass both procedures and proceed directly to the Administrative Tribunal.  The Agreement must be expressly for that purposes and cannot be implied by other dealings between the parties.


Section (d)(ii) advises staff members who wish to grieve a performance evaluation of the opportunity of submitting a request to the more specialized Performance Review Committee referenced in Administrative Memorandum No. 92 “Guidelines for Conducting Performance Evaluations,” as a substitute for Reconsideration.

Section (d)(iii) and the last sentence of Section (c) make it clear that there is no need to request a Hearing when a Hearing has already been granted in a disciplinary proceeding by either a Disciplinary Committee properly constituted or a Hearing Officer in a summary dismissal proceeding.   In those cases, the staff member should bypass the Hearing and go directly to Reconsideration.  This Rule clarifies that the hearing provided by the Disciplinary Committee or Hearing Officer, as the case may be, takes the place of the generic Hearing.  


Section (e) establishes clearly that a request for a Hearing or Reconsideration is received on the date it is received by DHR; not the date it is sent by the aggrieved party.  This clarification is reasonable in light of the facility of sending those requests by E-mail or fax and the advent of relatively economical overnight mail delivery.  It further puts the staff on notice that such requests received after the deadlines established in these Rules will be considered extemporaneous and disqualify the staff member from proceeding in the process and eventual Tribunal Review.  It will encourage use of fax and E-mail in the process consistent with modern trends.  This new Section also includes what was Section (e) of the present Rule 112.1.  It establishes that time periods of five days or less refer to working days, and that time periods of more than five days refer to calendar days.

Section (g) is a new provision allowing a Hearing Officer and Reconsideration Committee to consolidate like claims for purposes of achieving judicial and procedural economy.  This is in fact the practice, but it should be incorporated into the Rules.

Rule 112.2
Procedure for Presentation of a Hearing Request to the Secretary General


The chapeau to this Rule reconfirms the right to a Hearing a staff member has when the Secretariat takes an action that affects his/her rights.  The word “rights” is used instead of “interests” because a right, when wronged, normally allows for a judicial remedy and reflects the sense of what is actually grieved under these rules.  Moreover, the term “interest” is overly vague, unless, perhaps, preceded by the adjective “legal.”

Section (a) is similar to Section (a) of the present Rule 112.1.  It provides that a staff member seeking to grieve a measure adversely affecting his/her rights must present the request in writing within twenty days after being notified of the measure, and that the Hearing Request must explain why he/she believes the measure taken against him/her are unjustified, including any specific rights allegedly violated.  The 20-day time period for presenting the Hearing Request is an increase over the 15-day period in the present Rule.  It was requested by the President of the Staff Association, and the other members of the Staff Rules Revision Committee agreed that the increase is reasonable.

Section (b) states that the notice of the measure taken by the Secretariat to be grieved, after which the 20 day period begins to run, may be received in various ways, including E-mail, fax, the OAS webpage (with respect to changes in general rules and regulations), and by oral communication affirmed in an affidavit by a witness.  The present Rule is not clear on this point and leaves open for debate what constitutes notice of the measure.  The purpose of this new text is to limit the possibility of that debate.  

Section (c) responds to the OAS Administrative Tribunal’s recommendation for more precise rules for determining when the time for filing a Hearing Request Begins to run.  It defines the notice date as the delivery date and sets up a series of presumptions for determining the delivery date.  The presumptions are determinative, unless the Petitioner is able to introduce clear and convincing evidence that notice was actually received on a different date.  The presumption varies depending on the type of notice given.  For example, if it is by E-mail or fax, it is the date the E-mail or fax is sent because delivery is normally instantaneous.  If it is notice of a new Rule or new regulations, it is the date upon which the steps set out in new Rule 101.12(b) have been completed.  This new Rule also reminds staff members that they have a duty to check regularly their E-mail and the webpage of the Department of Legal Services and the General Secretariat’s intranet where changes in regulations and rules are periodically published.  Their failure to observe the duty will not negate the presumption that they received notice of new rules and regulations on the date the steps required under the new Rule 101.12(b) have been completed.

Section (b) of this new Rule is Section (d) of the present Rule 112.1.

Rule 112.3
Response of the Secretary General to the Hearing Request and Preservation of Right to Tribunal Appeal Through a Timely Request for Reconsideration


This Rule provides additional detailed provisions, as recommended by the Tribunal, for establishing clearer timelines for the presentation of the Reconsideration Request.  It also codifies into the Staff Rules the now more than 20-year old practice of naming a Hearing Officer to conduct the Hearing on behalf of the Secretary General.

Section (a) establishes that the Secretary General shall have 30 days to respond to the Hearing Request.  This is a change in the current Rule, which provides for 23 days (20 to make the decision and three to deliver it to the Petitioner), and is more realistic in view of the Secretary General’s frequent absence from Headquarters.  The new Rule also includes among the possible responses that the Secretary General may make to the Hearing Request the option of appointing the Hearing Officer and the option of denying the request because it is extemporaneous.  In the practice, the Secretary General has included those options within his range of possible responses, but the adoption of this Rule will codify them together with the others already in the Staff Rules – withdrawing the measure, confirming it, or modifying it.

Section (b), like the current first sentence of Rule 112.2, provides that the Petitioner who is unhappy with the Secretary General’s decision to confirm, modify or rescind the measure will have 15 days to request Reconsideration.  Similarly, like the current Rule, it provides that the Petitioner who has been subject to a disciplinary measure imposed at the recommendation of the Disciplinary Committee or of a Hearing Officer in a Summary Dismissal Hearing, will have 15 days from the notice of imposition of a disciplinary measure to submit the Reconsideration Request.  The Rule serves to notify staff members in no uncertain terms that failure to file within those periods will result in the loss of the right to proceed to the Tribunal.  This latter part of the Rule is supported by the Tribunal’s own jurisprudence.


Section (c) establishes that the Secretary General is under no obligation to provide Reconsideration if the Hearing Request is denied as extemporaneous or for failure to comply with other procedural requirements.  It also establishes, however, that in those cases in which the Secretary General decides to submit the Request to the Reconsideration Committee on the question of timeliness and even the merits, he/she is not waiving the statute of limitations defense.  This Rule recognizes that the parties may benefit from the Reconsideration Process, even though the Petitioner, by not having filed the Hearing Request on time, will not be able to proceed to the Tribunal because he/she has failed to comply with the statutory requirements for eventually taking his/her claim to the Administrative Tribunal for adjudication.

Section (d), like the current Section second sentence of the current Rule 112.2, provides that if the Secretary General does not make a timely final decision within 30 days after having received the Hearing Request, the Petitioner does not have to wait for the response before proceeding to Reconsideration.  Rather in the interest of fairness, he/she may request Reconsideration, as long as he/she does so after the 30-day response period for the Secretary General has expired, but before 45 days have elapsed from the date he/she presented the Hearing Request.


Section (e) gives the staff member the option of accepting a decision by the Secretary General after receiving a Hearing Request to appoint the Hearing Officer, or, in the alternative, of asking for Reconsideration.  This is only fair because the Hearing Officer process may be protracted due to the other work responsibilities of the Officer.  The Rule goes on to establish time limits for appealing the decision to appoint the Officer.  The Petitioner must respond either way in writing – either he/she accepts or rejects the decision.  If he/she does not present the writing within fifteen days after being notified of the decision, the Petitioner will lose the right to move on to the next stage, Reconsideration, and eventually to the Tribunal.


Section (f) establishes the procedure that follows if the Petitioner accepts the decision to appoint the Hearing Officer.  It provides that upon receipt of the acceptance, the Secretary General shall have up to 15 days to appoint the Hearing Officer, and that Officer shall have up to 60 days to render his/her report and recommendations.  After that, the Secretary General shall have 15 days to consider the Report and issue his/her decision.  Upon receipt of the decision, the Petitioner seeking review will have up to 15 days to request Reconsideration.  A safety net for the Petitioner is built into the proposed Rule insofar as it provides that if the Secretary General does not make a decision based on the Hearing Officer Report within 60 days following Petitioner’s acceptance of the Hearing Officer procedure, then the Petitioner may proceed to Reconsideration, provided that he/she does so within 15 days after the due date for the Secretary General’s decision.
Rule 112.4
Bypassing the Hearing Procedure Where a Case Has Already Been Heard By the Joint Disciplinary Committee or by a Hearing Officer in a Summary Dismissal Hearing


This Rule simply apprises staff members once again of the very special circumstances under which they may bypass the Hearing Process.
Rule 112.5
Joint Advisory Committee on Reconsideration


This proposed Rule combines the present Rule 112.3, which establishes the competence of the Reconsideration Committee, and the present Rule 112.4, which establishes how it is constituted.   The present Rule 112.3 states that the Committee determines its own competence.  Because the Committee is a valuable advisory resource of the Secretary General and vehicle for seeking conciliation between the administration and staff members on contentious issues which give rise to grievances, there is new language added to Section (c) that clarifies that the Committee’s authority to determine its competence is without prejudice to the Secretary General’s authority to ask it to take cognizance over a matter and provide him/her with the corresponding advice.   Also, savings language is introduced into Section (d) which allows the Secretary General to appoint Committee members for more than two consecutive terms.  There is no reason to place the kind of absolute limitation on the Secretary General’s reappointment power as set out in the present Rule.
Rule 112.6
The Joint Advisory Committee on Reconsideration


This new Rule combines the subject-matter of existing Rules 112.3 on the “Joint Advisory Committee on Reconsideration” and 112.4 on the Committee’s membership.  Section (d) on the Committee’s membership is new and is intended to provide the Secretary General and DHR with greater flexibility in naming members of the Committee.  As under the current Rule, both the Secretary General and the Staff Association would each appoint a member to the Committee.  And those two members would appoint a Chair.  But instead of having just one designated member and two alternates, the Secretary General would maintain a pool of at least 10 persons from whom which he/she could appoint a member to hear any particular matter.  The Staff, too, would maintain such a pool.  There would be no alternates.  All in the pool would be potential members of equal rank and status.  And ideally, DHR and DLS could provide training to members of the pool.  Subsection (f)(ii) of the new rule encourages them to do so.  The objective of this Rule is to speed up and provide greater flexibility for the process.  With more persons available to take on the assignment of a Committee Member, for the Secretary General and Staff Association alike, the long delays resulting from the unavailability of a designated member or an alternate designated under the present Rule to serve may be obviated. 
CHAPTER XIII
GENERAL PROVISIONS

Rule 113.1
Documents, Requests, Notifications, and Responses


Section (b) of the present Rule provides that all notices with regard to Staff Rules are issued by DHR.  The Rule has been modified to leave clear that the Secretary General remains with the option to issue notices to staff directly through his Office.


Section (c) is new.  It advises staff that the failure of the Secretary General or DHR to respond to a statement or request made by a staff member does not imply the General Secretariat’s acceptance of the statement or the request.  That is, “silence” shall not be considered acceptance.  This new Rule is in response to recent assertions by staff members to the contrary, and although the majority position in administrative law is that silence of the administrator does not constitute acceptance, it is preferable to have an express rule apprising staff of that position so as to avoid future misunderstandings.

Rule 113.5
Definitions for these Rules

This is a new Rule.  The existing rules contain definitions for some terms, but they are scattered throughout the text.  Early on in the review of these Rules, it was agreed that it would be helpful to have most of the key recurring terms defined in one place.  They include terms like “staff member,” “workplace,” “reassimilation,” “fraud,” “Headquarters,” and “vacant post,” among others.   Rather than place them in an introductory chapter, which would have required a renumbering of the Rules, it was decided to include the definitions in this Chapter on General Provisions and to remind the user on the first page of each chapter that definitions could be found in this Chapter.  Many of the definitions are those already in the Rules.  Others had to be defined based on other norms of the Secretariat.  And still others were taken from legal dictionaries, more general dictionaries, and from current usage.  The list is not exhaustive, and may be expanded to in the future to facilitate usage.  

CHAPTER XIV
TRANSITORY PROVISIONS


There are no substantive changes to this Chapter.  The editorial revisions are few and solely for the purpose of gender and updating internal citations.
APPENDICES

Appendix A:
List of Posts that the Secretary General has Decided are Subject to the Requirement of Statements of Association and of Net Worth

This list has been simplified to reflect the need to reduce unnecessary paperwork and to require statements of net worth and association only from persons in positions where they may be useful in detecting acts of corruption and conflicts of interest.

Appendix B:
Guidelines for the Adjustment of the Post Adjustment to Take Into Account Rental Housing Costs


No changes have been made.  The English version has been attached because the current published version on the internet only contains a reference to the Spanish language document.

Appendix C:
Rules for Special Observer Contracts


No substantive changes have been made.  Some editing was done for gender and to bring Rules into harmony with current regulations adopted since these Rules were first adopted in the early 1990s.  Specifically, Rule 5.3 was amended to provide that salaries of general services category special observers will be established in accordance with the guidelines used for Temporary Support Personnel for the duty station.  The existing Rules reference Executive Order 91-1 on local salary policy, which was superseded by the adoption of the salary policy of parity with the United Nations under Resolution AG/RES. 1319(XXV-O/95).

Appendix D:
CP/RES. 651 (1033/95) Approval of the Formula for Computing Pensionable Remuneration Under the New Salary System

No changes were introduced into this document.  The English version of the Staff Rules has been attached because the current published version on the internet only contains a reference to the Spanish language document.
Appendix E:
The Formula for Computing the Pensionable Remuneration Under the New Salary System


No changes were introduced into this document.  The English version has been attached because the current published version on the internet only contains a reference to the Spanish language document.

Appendix F:
Executive Order 05-2:  Involvement of Staff Members and Consultants in the Election of the Secretary General, the Assistant Secretary General, and Other Officials Elected by the General Assembly    

In the current Rules, Appendix F is a 1985 Directive of the Secretary General setting out the “Criteria for Participation in the OAS Retirement and Pension Fund”.  It has been eliminated from these Modified Rules because it was superseded by the establishment of the 401(m) Retirement Savings Plan in 2001 and other revisions to the Provident Plan implemented in 2000.  The criteria for participation in the OAS/RPP are now set out in the new Rule 107.1. 

The new Appendix F sets out the important Rules for avoiding conflicts of interest within the staff of the General Secretariat and maintaining a level playing field among all candidates with regard to the selection of OAS Officials elected by the Member States.

� See Resolution AG/RES. 1319 (XXV-O/95).


� See Resolution AG/RES. 1873 (XXXII-O/02).


� Most of the changes in this Chapter parallel and reflect the modifications to Part III of the General Standards adopted by the General Assembly in 2002 by Resolution AG/RES. 1873 (XXXII-O/02).  At the time those Amendments were adopted, the Permanent Council’s Commission on Administrative and Budgetary Affairs (“CAAP”) had approved a Section Analysis explaining those modifications.  That explanation is Permanent Council Document CP/CAAP-2618/02rev.1 “Draft Resolution Career Service” (Original English), available with the Current General Standards on the Webpage of the Department of Legal Services.  Thus, anyone wishing to learn the underlying legislative purpose for those changes and the modifications in this Chapter which incorporate them should consult that document.





� See AG/RES. 1873 (XXXII-O/02), “Career Service,” particularly the Annex.  





� See CP/RES. 910 (1568-06).


� See, e.g., In re McGough, OASAT Judgment No. 87 587 (1985); Ector v. Secretary General, OASAT Judgment No. 114 1(1991); Torres v. Secretary General, OASAT Judgment No. 124 155(1994); Review of Judgment No. 124, OASAT Judgment No. 126 232 (1994); Fleming v. Secretary General, OASAT Judgment No. 152 (2006).
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